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Tbis brief sets out the background for Grace's decision to fie for Chapter 11
protect ion and de f ine s the central task that must be addressed if a successful resolution of this
case is to be achieved. That task is to determine the true scope of Grace's l iab i l i ty to asbestos
claimants and then provide for the payment of valid claims on a basis that preserves Grace's s t i l l
strong core business operations. Contemporaneous with the f i l i n g of this br i e f , Grace is S l i n g a
motion to Withdraw the bankruptcy reference and maintain the District Court's control over this
central task. The motion is the first s t ep in moving this case forward.

Grace's decision to f i l e was compel led by two fundamental developments outside
of its control

*
Firs t , the tort system long ago ceased to provide any realistic opportuni ty to de f ine

the actual responsibiUty of any manufacturer of ^asbestos products, including Grace, for asbestos-
related claims. As the Supreme Court recently observed, the tort system is besieged by an
"elephantine mass of asbestos cases" that "def ie s customary jud i c ia l administration."2 The
situation is "a disaster of major proportions to both the victims and the producers of asbestos

; products" aMkei3 ;::;:;: ;: • ;• :; y\; / ;:
l^a|ts|ag a properly nonctioning tort system, l i t igants developed what is essentially

a privat&ed ^iu^-il^Jvitioii business. That business lacks the integrity assured by the rules of
evidence and the r u l l c f law. Butit has provided until recently a workable (albeit pa t en t ly

2 Ortis v. ?ibreboardCprp.,$27lJ.$. S 1 5 , 821 (1999).
3 REPORT OF ^J\Jt>lCLAL CONFERENCE AD HOC C O W M l T T E E ON ASBESTOS LlTIOATlON 2 (Mar.

1991). See tils frtieargaMv, Amchem Prods., Inc., 157 F.RJ). 246, 265 (ED. Pa. 1994) (observing that
the J u d i c i a l Conference Report "was a ringing condemnation of the asbestos l i t iga t i on process in the tort
system"), vacated, 83 F . 3 d 610 (3d Cir. 1996), affd, 521 U.S. 591 (1997),



coercive and exorbitantly co s t ly) means for companies who are not major players in the asbestos
world to attempt to manage their asbestos litigation.

Segond, and much more recently, the privatized claims process i t s e l f was turned
against surviving asbestos d e f e n d a n t s , dramatically increasing their exposure to asbestos claims
and thereby destroying their already attenuated programs for managing claims. As other
companies involved in asbestos l i t igat ion have gone bankrupt, the claims against Grace in
particular have skyrocketed - without apparent connection to any new principle of l iab i l i ty or
accepted principle of science. In 2000 alone, asbestos claims against Grace increased 81% over
the prior year, reaching a total of nearly 49,000 claims for 2000. Year to date trends for 2001 are

•even worse. The asbestos l i t igat ion no longer merely siphons off Grace's p r o f i t s - it threatens
*

Grace's financial health and its core businesses.
Chapter 11 now a f f o r d s the only solution for Grace. Other paths to resolution

have been foreclosed. The Supreme Court has restricted class action settlements under Rule 23.
Congress has f a i l e d to enact l eg i s la t ion to address the problem.,

And Chapter 11 procedures can be tailored in this case-to produce a fa ir and
e f f i c i e n t resolution of legit imate claims while screening out meritless ones. Chapter 11 should
not merely be a process for distributing available f u n d s to claimants regardless of claim merit.
Rather, the threshold:ta$fc its Chapter 11 is to determine the val idi ty of asserted claims. While
that task is daunting inniass-tert bankruptcies, the courts have deve loped , procedures that can be
used to d e f i n e and: resolve-111888-1011 H a b i l i t y within the bankruptcy system. These include:



* Procedures for the consolidation of all claims before one court which can a p p l y one set of
procedural and evidentiary rules.

9 Procedures to stay arid enjoin any collateral l i t igat ion which may a f f e c t the issues in
controversy,

* Procedures to de f ine the populat ion of all current claimants and to obtain information
regarding their claims on a reliable and consistent basis.

* Procedures to decide threshold liabili ty issues, including compliance with the precepts
first set f o r t h by the Supreme Court in Dattb&rt and recently adopted in the Federal Rules.

» Procedures for developing the criteria for the settlement of valid claims through a post-
confirmation trust. ,

A p p l i c a t i o n of these procedures is the f ir s t and critical s tep to regaining control
over the central question that is s imply unanswerable outside of Chapter 11 '•'. Which claims
should be paid by the debtor and which claims are invalid and should not be paid? And in
Chapter 11, this question can be answered, not under the threat of being taken to trial in massive
numbers of cases prosecuted in the foram most attractive to a particular plaintiffs' lawyer, but
through a systematic proceeding that is designed to determine actual l iabi l i ty under the law,

« . - - .

T h i s Informat ional Brief is designed to make what is admi t t ed ly a complex case
more transparent by setting f or th at the outset Grace's overall proposal for how the case should
proceed. More s p e c i f i c a l l y , Section I describes the Grace products that are at issue in the
asbestos litigation. Section II id en t i f i e s the h i s t o r i c a l ' p r o b l e m s that now preclude use of the tort
system to e f f i c i e n t l y and fa i r ly resolve asbestos claims. Section III traces recent developments in
asbestos l i t igat ion arid the consequent dramatic increase in claims against Grace.' Section IV
explains why and how Chapter 11 provides the only means to de f ine Graces asbestos liability.
F i n a l l y , Sec t ion V sets out Grace's general blueprint for the Chapter 11 process in this case.



I. THROUGH A CORPORATE ACQUISITION IN 1963, GRACE BEGAN
M A N U F A C T U R I N G C E R T A I N PRODUCTS C O N T A I N I N G V A R Y I N G
A M O U N T S O F A S B E S T O S ,

Grace was a late entrant into the asbestos business; its part ic ipation in the industry
in any meaningful way began with the piirchase of the Zonoli t e Company ("Zonolite") in 1963.

A. The state of the asbestos industry prior to Grace's purchase of Zouolite.
Use of asbestos in the United S t a t e s , however, had begun almost 100 years earlier,

in the !S60s, when asbestos was f ir s t employed commercially as an insulator/ In the f o l l o w i n g
j

decades, asbestos was incorporated in tens of thousands of products commonly found a£ work
and in the home. Indeed , the "wide-ranging applications" for asbestos and its "ample and
accessible suppl i e s" led to "its pervasiveness in many sectors of the American economy during
the twentieth century,"5 As a consequence of "man's utilization of asbestos, coupled with the

X

natural occurrence of the mineral, asbestos f iber s are found in the air we breathe, the f o o d we eat,
and the water we drink."15

* In re Joint E. & S, Dists. Asbestos Litig,, 129 B.R. 710, 735 (E.D.K.Y. 1991), vacated, 9S2 F , 2 d 721
(2d Cir. 1992), modified, 993 F.2d 7 (2d Cir. 1993).

* Id, at 736: See also JAMES^.KAlCALliC^ (Raad Jnst 1983)
(observing that asbestos His;ax>exce^products (e^ p ipe), brake linings|a ^^^iit^f^^^^Si. and f loor ing products. It has been used
in mill ions of buildings in the tJ.Sv arid iri huij|reds of millions of a u t o m o b i l e s ^ 1 ' ) -

* ASBB!3T€>S: AN ftreo^ at 1 (Richard J. Levine
ed. 1978), See also i# *t5f (iiot^id. at 62 ("Drinking water is oiifii of ^«i:pit)||̂ .rpu .̂̂ ; î̂  |urnarts are ^ i e j t p p s e d to asbestos,"); id. at
64 ( f o o d s that xniyh^CK:!f f l^£^^ & theirprocessing include: beer, ^1 } ̂ li|uei s> jfriM juic|s, ; sugar , |«r̂  ; viget^Ie oil, cider, oondiments,
moutihiwashes, syrups, tonics, and vinegar, ")> Andrew Churg, Nonneoplastic Diseases Caused by
Asbestos, In PATHOLOGY OF OCCUPATIONAL LUNG DISEASE 213, 219, 224-29 (Andrew Churg & FrancisH.Y, Green eds. 1988) (observing that most urban dwel ler s ' lungs contain hundreds of thousands or
millions of asbestos f ibers per gram of dry lung tissue),



Both government and industry bodies issued guidelines governing and permit t ing
the use of asbestos beginning in the 1930s. T h o s e guide l ine s indicated that the potential health
hazards associated with asbestos could be controlled by "maintaining a modest level of
exposure."7 After considering such evidence, government health authorities such as the United
S t a t e s Publ ic H e a l t h Service issued guide l ine s governing permissible exposure to asbestos in the
workplace.4

Beginning in the mid-1960s, however, the work of Dr. Irving S e l i k o f f and others
raised serious concern within the s c i en t i f i c community regarding the s a f e t y of asbestos exposure _
l ev e l s permitted by existing exposure guidelines. The f ederal government responded by issuing
additional requirements. In 1970, Congress established the Occupational S a f e t y and H e a l t h
Administration ("OSHA") to regulate health hazards in the workplace. Almost immediately a f t e r
its creation^ OSHA promulgated an initial regulation l imit ing asbestos exposure. 36 Fed. Reg.
10466,10506 {table G-3) (May 29 ,1971). Soon thereaf t er , prompted by union pet i t ions
expressing a concern that p ermi s s i b l e exposure levels were s t i l l too high, OSHA revised its
regulations to limit asbestos exposure even further and to require special handling of asbestos
products. See 36 Fed. Reg. 23207 (Dec. 7 , 1 9 7 1 ) (emergency temporary standard); 37 Fed . Reg.

t Borel v. FibreboctrdPaptr Pro<&. £orp>, 493 F.2t i 1076; 1093 (5* Gir. 1973) ("[ijt was known in the
1930's that inhaling asbestos dust causedfasbe s to s i s and that the danger could be controlled by
maintaining a modest level of exposure/'), cert, denied, 419 U . S . 869 (1974).

* W.C, DREESSEN ET AL., ; A STUD* <?F ASBESTOSIS IN THE ASBESTOS TEXTILE INDUSTRY, PUBLIC
HEALTH BULLETIN NO. 241,:at ix (U.S. Public H e a l t h Service 1938). See also Borel, 493 F.2d at 1084
("The U.S. Public H e a l t h Service f u l l y documented the s igni f i cant risk involved in asbestos t e x t i l e
fac torie s in a report by Dreessen et al., in 1938, The authors urged precautionary measures and urged
elimination of hazardous exposures." ( f o o t n o t e omitted)).



11318 (June 1,1972) (final standard). OSHA's asbestos regulations became progressively more
restrictive, e f f e c t i v e l y precluding the use of asbestos inmost commercial applications. 9

B. In 1963, Grace entered the business of m a n u f a c t u r i n g certain asbestos-
c t r a t a j t a i n g products .
Grace purchased the assets of Zonoli te in 1963 and merged them with what is now

Grace's Constructio-D Products division. Zoco l i t e mined, mi l l ed and processed vermiculite fro to
a mine ten miles north of Libby, Montana (the "Libby Mine")- & also added commercial
asbestos in manufacturing building product s such as acoustical plas ter and f i r e p r o o f i n g
insulation.

I. The operation of the vermiculite mine i» Libby, Montana.
Vermiculite is a mineral that expands into popcorn-like, low-density pieces when

heated. T h i s expanded - or e x f o l i a t e d -.^vermiculite is light-weight, fire-resistant and serves as a
good insulator, Vermiculite is i t s e l f an inert mineral that is non-asbestos and has no known toxic
properties.

When mined, vermiculite ore in the Libby Mine depos i t contained a secondary
mineral - f ibrous asbestiform tremolite,3 0 The ore was mined from relatively deep open-pits.
The asbestos content of ore from the p i t s was as high as 30%, Grace mined the ore and then

* InreJoint£.(&S*I)i$ti,Asb^ of the increased awareness of
dangers and new government i^ulations, use of new asbestos essentially ceased in the United States in
the early 1970V'), ; ̂  : ;X ;X : - • ; • ; ;" \'"•• : X : :

10 Fibrous asbestiform tremolite impurities in vermiculite are atypical and not characteristic of most
vermiculite deposit s . It is believed that the d ep th of the ore deposit in Libby is correlated to the amount
of impurities, whereas most vermiculite depos i t s - such as those at Grace's Enoree, South Carolina mine
- are relatively shallow.



milled it into a concentrate through a crushing, screening, washing, and f l o t a t i o n separation
process.

After mi l l ing, the vermiculite concentrate contained 1-3% asbestos, t y p i c a l l y less
than 1 %. At Grace's "expansion plants," the concentrate was passed through vertical furnaces at
temperatures approaching 2,000 degrees, which resulted in the farther reduction of asbestos
content. The heating process transformed embedded moisture into steam, causing vermiculite to
"pop" or expand into the light-weight material used commercially. When f in i sh ed , expanded
vermiculite - which t y p i c a l l y contained a f rac t i on of 1% asbestos - was bagged and sold for
various uses under the Zonol i t e trade name,

Grace operated the Libhy Mine from 1963 until 1990. Prior to Grace's purchase
of Zonol i t e (and before the hazards of asbestos were f u l l y known), asbe s t i fonn tremolite dust\
levels in the air at the Libby Mine were high. After acquiring the mine and learning of the
working conditions there, Grace implemented a series of major s teps over time that reduced
asbe s t i forrri tremblite exposures to the lowest f e a s i b l e l evel s . Grace'also started a medical
program to educate etnployees about the hazards of asbes t i fonn tremolite and to monitor their
exposure levels and health. Grace's improvements included, among other things:

• Gonstruction of a new mill to convert processing of vermiculite from a dry to a
^

^

^ system at points where dry ore was handled.
Enclosing the cabs of all mining equipment with air f i l t e r i n g systems.



• Ins ta l la t i on of water injec t ion and dust collection systems to convert to an all wet
dr i l l ing process,

• Establi shing an air sampling and employee medical monitoring program with
annual chest x-rays for all .of its employees,

• The appl i ca t ion of dust suppressants on all roads in the area.
With these improvements, Grace lowered asbestiform tremoLUe dxist levels from

approximately 50 f iber s per cubic centimeter of air ("fee") in 1963, to less than 1 f l e e in 1975
and down to .066 f / c c in 1985 - many times lower than required by government standards.

2. Grace's attic insulation p r o d u c t ; Refined vermiculite, aot asbestos.
One of the principal commercial product s made from Grace's vermiculite was

Zonol i t e A t t i c Insulatioa ("ZAI"). 2A1 was simply expanded l o o s e - f i l l vermiculite which was .
poured into attics and rafters. ZAI contained, at most, trace quantities of asbestos - minute

\.

fractions of 1%.
S p e c i f i c a l l y , as noted above, vermiculite is not a form of asbestos and has no

known toxic properties; it is an inert mineral that when milled and thermally expanded serves as
an e f f e c t i v e insulator. Asbestos was never added to ZAI. Instead, Grace acted to remove
asbestos contaminants from the ore during the m i l l i n g and expansion process. Grace's e f f o r t s
were so successful in^ linil tmg asbestos impurities to trace levels that ZAI does not meet the
regulatory d e f i n i t i o n of an asbestos-containing product. See, e.g., 40 C.F.R. §§61 .141 and
763.83," : ' • ' • • • • ' • : - : - ^ . / M - - ' : • : / J • ' ' : ' : : :

" Under federal regulations, "materials" containing less than 1% asbestos by weight are not de f ined as
asbestos-containing "materials."

8



T o d a y , Grace believes ZA! is sa f e and e f f e c t i v e l y asbestos-free. The asbestos
l eve l s of homes with ZAI are no higher than level s found in normal breathing air. T y p i c a l l y , ZAI
remains i so la t ed and undisturbed for years in attics, in many cases under a layer of plywood or a
top layer of f i b e r g l a s s insulation. Under these normal living conditions there is essentially no
asbestos exposure from ZAI.12 But even if a homeowner were to disturb the attic insulation for a
continuous eight-hour time period (and were thereby to create an exposure level as high as 0.1
f / c c ) , exposure would have to continue for fifty years in order to reach the 5 f i b e r years per cc
threshold level for mesothelioma risk.33

3, The Monokote-3 f i r e p r o o i l n g product: T h i s contained added asbestos,
but was a p p l i e d wet in commercial large steel bu i ld ings .

Asbestos was added to certain rireprooilng products made by Grace. Monokote-3
("MK-3") was the brand name for the spray f i r e p r o o f i n g product being sold by Zonoli te when

• J>'

Grace acquired the company in 1963. S i x t y percent of MK-3 was gypsum - a naturally
occurring mineral mined and sold by the Gypsum companies - which acted as the binding,

' .cementations component of the product. MK-3 contained roughly 30% vermiculite and 10%
added chry s o t f l e asbestos purchased from asbestos producers.

MK-3 was marketed to provide f ire protection for the enclosed steel beams of
large commercial structures, predominantly high-rise bu i ld ings , MK-3 provided such protection
in two ways. I^irstj, MK-3 insulation prevented steel from heat-softening, thereby protecting
high-rise s t n i e t i i r i g $ ! f j r o r n : co l lapse during fires. Second, MK-3 prevented the spread of f ire ,

12 Tes t imony 61"iDr. W i l l i a m Hughson in Barbcmtiv. W.& Grace & Co., No. 00201756-6 (Wash. Super.
Ct. S p o k a n e County), November 30,2000 Transcript at 6:1-7:6.

} J M a t 7 : 1 5 - 8 - 2 2 ,



a f f o r d i n g occupants the chance to escape to s a f e t y and f i r e l i gh t e r s the opportunity to control the
fire.

There were two types of spray f i r e p r o o f i n g product used in the construction
industry generally: (1) dry-sprayed mineral f i b er marketed by competitors of Grace and (2) the
wet-sprayed p l a s t e r - or cementations - product marketed by Grace. l 4 In the case of the dry-
sprayed mineral f i b e r product, bags of dry f iber material were put through a blowing machine at
the point of appl i cat ion. The blowing machine fluffed and separated the material and it was
blown dry through a mist of water that was controlled by the worker a p p l y i n g the material.

By contrast Grace's MK-3 was a wet-sprayed, cementitious type. MK-3 was
mixed in a conventional automatic mixer with a prescribed amount of water on the ground. The
mixing of water with gypsum created a thick, adhesive cementitious mix. The mix was placed in
the hopper of a piaster pump and pumped through a chamber to the high-rise f l o o r on which it
was being app l i ed . At the point of app l i ca t i on , compressed air was injected into the mix at the
nozzle and a % to % inch thick coating of material was sprayed, wet onto steel beams, where it
began to harden immediately.

Due to the nature of the product, the dry-sprayed type of f ireprooi ing material
could produce dust during application. By contrast, a f t er initial mixing, because MK-3 was
app l i ed wet iarid its ĉ eniê  MK-3 produced no
such dust during application.

14 To be marketed, all f i r e p r o o f m g products must meet standards established by U n d e r w r i t e r ' s
Laboratories. U n d e r w r i t e r ' s Laboratories designated MK-3 as "cementitious",
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4. Other vermkulite and asbestos-containing products.
In addit ion to the products described above, for certain periods of time, Grace

manufactured other product s containing asbestos or vermiculite. Some were similar to MK-3.
Others were expanded vermiculite-based products. The products included:

« Acoustical plaster, sold under such trade names as "Zococoustic", "Spray-White",
"Zonoiite Acoustical Plastic", "Econo-White" and Zonolite texture f in i shproducts. The s e products wereclay and vermiculite based plaster, similar to
MK-3, for wall and ceiling applicat ions;

« Zocol i t e Highi-Tempera ture Cement., in essence, an insulating concrete style of
MK-3;

• Zonoli te Masonry-Fil l , expanded verrniculite manufactured as insulation fill for
the holes in cinder blocks;

• Roof deck cementitipus products , similar to MK-3; and
• A variety, of other expanded vermiculite products.

These products were manufactured for l imited periods of time and, due to lack of demand, were
not widely sold.

5. The phase-out of asbestos.
A f t e r the Zonol i t e business was acquired, Grace began to deve lop a suitable

replacement for asbestos in its products. Thi s process took several years, as it proved d i f f i c u l t to
f ind a material that possessed the characteristic strengths of asbestos. In 1970, Grace began
s e l l ing Moiiokpte-4 {' t MK-4'') ! , a spray f i r e p r o o f i n g product free o f commercially added asbestos.
In 1972, Grace di^l^pMonokote-5 ("MK-5"), which was also free of commercial asbestos
and had better bonding; strength. ;

11



E f f e c t i v e July 4,1973, the EPA banned the spraying of surfacing products
containing asbestos in amounts greater than 1%. The ban did not cover MK-3 as a product, just
tits spray application. Nonethe l e s s , with the 1973 ban, Grace ceased se l l ing MK-3 and replaced
it with MK-S.

Grace s topped manufacturing ZAI in 1984. Grace concluded that it could no
longer compete with f i b e r g l a s s insulation product s that were cheaper to produce arid were more
e f f e c t i v e insulators. In 1990, as Grace's need for expanded vermiculite f e l l , Grace closed the
Libby Mine but continued to sell vermiculite from its mine in Enoree, South Carolina,
II, THE TORT SYSTEM LONG AGO CEASEB TO PROVIDE A FAIR OR

P R A C T I C A L M E A N S F O R R E S O L V I N G T H E H U G E I N V E N T O R Y O F
A S B E S T O S C L A I M S . \

Even though its products generated l i t t l e or no asbestos dust, or in the case of
vermiculite, contained only trace l eve l s of naturally occurring asbestos impurities, Grace has not
been able to avoid the morass of l i t i g a t i o n spawned by asbestos. And it is beyond any debate
that the tort system has f a i l e d to e f f e c t i v e l y and fa i r ly resolve that lit igation. Put bluntly, the
system has long been in a state of "crisis."15 The "avalanche of l i t igation" 1 6 has been

15 Amchem Prods., Inc. v. Windsor, 52V U.S. 591 ,597 (1997) (observing that there is "an asbestos-
l i t igat ion crisis"}; Ceorgine v. Amchem Prods., Mc,^ 83 F.3d 610,618 (3d Cir. 1996) ("This case arisesagair^t thebackjpuadof^ro asbestos litipiori crrfs i s , ' '), <jfW| 521 U.S. 591 (1997); StevenL. Schultz,
In re Joint Eastern arid Scutherrt District Asbe Bankrupt andBackiogged-A Proposal for
the Use of Federal Cornrnon law ikM 554 (1992) ("Ithas become increasingly apparoit in tHeilast few years that the asbestos crisis fac ing title judic ial system
in the United S t a t e s has reached epidemic proportions.").

16 Jenkins v, Raymark Indus., 782 R2d 468,470 (5* Cir. 1986).
12



characterized again and agate as a "serious problem,"" a "dilemma, t u s and a "disaster."19 Indeed,
"[ajcvmas s tort l i t i ga t i on ... lias received more intense criticism than the l i t igat ion concerning
exposure to asbestos."20

These problems have not j u s t corroded the basic ground rules of in-court
l i t iga t ion. As discussed below, they have also given rise to an equally f l awed process for claims
resolution outside of court,

A. How the problem came about
. The relevant history is easily recited, albeit the so lut ion to the problem still has

not been found. In the mid-1970s, f ed era l and state courts experienced the f i r s t substantial in f lux
of tort cases seeking recovery for asbestos-related occupational disease.21 A f t e r the Fifth Circuit

"•In re Asbestos Iftfc, 829 F.2d 1233, 1235 (3d Or. 1987), cert, denied, 485 U.S. 1029 (1988).

" REPORT OF THE JUDICIAL C O N F E R E N C E AD HOC COMMITTEE ON ASBESTOS LrBGATION 2 (Mar.
1991); -The fairness in Asbestos Compensation Act of 1999; Legislative Hearing on H.R. 1283, 106*
Gong, at 14 (1999) (atatement of Professor W i l l i a m N. Eskridge, Jr., Y a l e Law Schoo l).

^ S 7 G E O . L . J . 1983,2017
(1999). -S|<? ao |̂ t;er li. Schiic fc^ 7%« Worst Should Go First: I>tferr?l Registries in Asbestos^t^^^^^^i^-^^^^^^^t^l (1992) O'Most coiruTientatesrs agree that tort l i t igat ioni; today :::i|; :ai ;^|i|j|l3| •; ̂ la^l^tpry /s^steni for resolving cla:irns arising out of workers' ;exposure to

i^ Asbestos li t igation: Bankrupt
-Afy Class Actions, 58BROOK. L;|̂ ;:5!|v::|!!^ l i t i ga t i on , has

been mari«4:%$ii^^ delays in providing coiBp^nsatioaa to injured p l a i n t i f f s ,
unequal recove:fiesiari|^^ and a judic ial system c logged byan a v a l a c c ' h i t^f |̂ esl j|li^ done and that thecontext" ( f o o t f i p t e s emitted)); In re Asbestos

. • •with its i n e f f i c i e n c i e s , high costs, and inconsistent judgments.").
2 1 See DEBORAH R. HBNSLER ET AL., ASBESTOS IN THE COURTS: THE CHALLENGE OF MASS TOXIC

(continued,.,)
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in Borel v. Fibreboard Paper Products Corp? a f f i r m e d a $68,000 jury verdict based on a theory
of strict l i a b i l i t y for fa i lure to warn of a dangerous product, asbestos claims grew into the largest
area of product l i a b i l i t y l i t i g a t i o n in history. Plaintiffs sought recovery from asbestos miners,
manufacturers, and suppl i er s of asbestos products.23

By the 1980s the asbestos l i t igat ion was growing out of control.24 By 1982, as
many as 20,000 claimants bad f i l e d lawsuits, and $1 b i l l i on had been spent in l i t igation expenses
and compensation.25 Inordinate delays and excessive transaction costs became common.
Similarly-s i tuated p l a i n t i f f s experienced widely disparate outcomes in the courts. Aggregation of
claims within the tort system led to even more irrational outcomes. By the time Jobns-Manvil l e

«Corporation, the nation's leading asbestos manufacturer and the leading target of asbestos
&

lawsuits,2* f i l e d for bankruptcy protection in 1982, it had become clear that the jud i c ia l system
\tcould not e f f e c t i v e l y cope with the w a v e ' o f new claims.

Z ) (...continued)TORTS vii (Rand Inst. 1985). ,. \
22 493 F , 2 d 1076 (5* Or. 1973), cen, denied, 419 U.S. 869 (1974).
2 3 S e e J A M E S S . K A K A L 1 K E T AL., V A R I A T I O N I N A S B E S T O S L I T I G A T I O N C O M P E N S A T I O N A N D E X P E N S E S

5 (Rand Ins t . 1984),
24 See Jenkins, 782 F.2d at 470 ("Courts, including those in our own circuit, have been il l-equipped to

handle this ' a v a l a n c h e of litigation'"); Georgine, 157 F.RJD. at 263 ("By the early to m i d - 1 9 8 0 ' s , , . .major problems began to appear on the horizon in the asbestos litigation.").
w J A M E S S . K A K A L D C E T A L . , V A R I A T I O N I N A S B E S T O S L I T I G A T I O N C O M P E N S A T I O N A N D E X P E N S E S v

(Rand f a s t 1984).
?* SeeKanev. JbA«s-^nvi// e C^ The AsbestosClaims Management Act ofJWl: A Proposal to the Untied States Congress, 33 CARDOZO L, RBV. 1891,

1917 n.13 (1992) ("Before bankruptcy, Manville bore the brunt of asbestos l i t igat ion; it had the largestmarket share of asbestos-product sales and was assessed the highest percentage of l iab i l i ty by the tort
system.").
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In 1990, Chief J u s t i c e Rehnquist appointed a dis t inguished panel of j u d g e s to
serve on a J u d i c i a l Conference Committee charged with examining the growing asbestos
l i t iga t ion problem. After extensive study, the Committee reported in 199! that the "situation has
reached critical dimensions and is get t ing worse." Characterizing the state of asbestos l i t igation
as "a disaster of major proportions to both the victims and the producers of asbestos products,"
the Committee concluded that the courts were "ill-equipped" to address the mass of claims in an
e f f e c t i v e manner.27

Since then, the asbestos l i t iga t ion problem has degenerated even further.2 8 Indeed,
the Supreme Court recently observed that both the f ederal and state jud i c ia l systems labor under

*
the weight of an "elephantine mass of asbestos cases" that "defies customary judicial

, *•

administration." Ortiz v. Fibreboard Corp., 527 U.S. 815, 821 (1999).
\As the Court indicated in 'Ortiz, the problems plaguing the asbestos l i t igation

landscape are myriad. The underlying causes likewise are numerous, but include the fo l lowing:
1, The number of claims is s imply overwheimtog,
As the J u d i c i a l Conference Committee observed, one of the "most object ionable

aspects of asbestos lit igation" is that "dockets in both federal and state courts continue to

3 7 REPORT OF THE JUDIQAL &^ERENCE ^ jfocCoMMrrrfiE ON ASBESTOS LITIGATION 2 (Mar.
1991). '•••.', : : ' . " : , Y > -;::: ' I ' : ' : ' • ' '

M The Fairness in Asbestos Compensation Act 6f] 999: Legislative Hearing on H.R. 1283,106th Coag.
at 15 ( 1 9 9 9 ) (statement of Profe s sor W i l l i a m N. Eskridge, Jr., Yale Law Schoo l) ("The judic iary has
been handling the asbestos l i t i g a t i o n for a generation, and its management of the l i t i ga t i on has
contributed to what is now called a crisis but may better deserve to be termed a disaster.").
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grow."29 Prior to 1980, p l a i n t i f f s had f i l e d approx imate ly 950 asbestos cases in the federal
District Courts.30 By 1985,37,000 cases bad been f i l e d , a f o u r - f o l d increase in the f i l i n g rate
over the preceding five-year period. 3 ' Since then, the f i l i n g s have continued to grow. In the last
f ive years, new claims against major asbestos producers have averaged approximately 40,000per
year?* T o d a y , the total number of pending claims is unreported but is in the hundreds of
thousands, the vast bulk of. which Grace believes are without merit.

2, A g g r e g a t i o n has exacerbated the prob l em, not alleviated it
The "sheer number of asbestos cases" has led to a whole host of

"distortions of] the traditional process" for resolving tort claims.33 Unrelenting docket pressure,
9

for example, has resulted in at tempts to aggregate and resolve claims on a collect ive basis. But it
turns out that "mass consolidations only serve to magni fy the irrationality of the l i t igat ion system

9 REPORT OF THE JUDICIAL CONFERENCE AD HOC COMMITTEE ON ASBESTOS LITIGATION 3 (Mar.
1991); id. at 7 ("The t ide of asbestos personal injury and wrongful death l i t i ga t i on in f ederal and state
courts in the 1 970s and 1 980s continues to rise unabated and has not -begun, to crest."). See also Amchemt521 U.S. at 598 (quoting the J u d i c i a l Conference Report).

3 0 T E R E N C E D U N G W O R I H , P R O D U C T L I A B I L I T Y A N D T H E B U S I N E S S S E C T O R : L I T I G A T I O N T R E N D S I NFEDERAL COURTS 36 (Rand inst. 1988).
J 1 DEBORAH R. HENSLER, ASBESTOS LITIGATION IN THE UNITED STATES: A BRIEF OVERVIEW 3 (Rand

Inst 1 9 9 1 ) (computat ions based on the f ederal s tat i s t ical data base). See also Georgine, 157 F.R.D. at
263 (" Although by this time state and federal courts were already burdened by many asbestos claims,
amazingly 1 986 saw the rate of f i l i n g of new asbestos suits quadruple."),

3Z See The Fairness in Asbestos C^ntp&fisc^ionActof'l^: Legislative Hearing on ff.R. 1283, 106*
Cong. at 4 (1999) (statement of Dean Paul ^e^fciiil, Caridozo School of Law) ( " [ L j a w s u i t s continue toarrive at a rate of over 40;000 ]p«r year, and over 200,000 cases are now pending. 1 1); id (''The rate of newf i l i n g s and the growing ^number of pending catses v iv id ly demonstrate a basic fact - the asbestos l i t i ga t i on
problem is not ge t t ing better, it is ge t t ing worse."),

S J REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES AND THE WORKING GROUP ON MASS
TORTS TO THE JUDICIAL C O N F E R E N C E OP THE UNITED STATES 23 (Feb, 25, 1 999),
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that awards massive amounts to the unimpaired while threatening the ability of seriously ill
p e o p l e to obtain compensation in the future." w And the very process of aggregation can
generate additional cases.35 As one commentator put it> " judge s who move large numbers of
highly elastic mass torts through their l i t iga t i on process at low transaction costs create the
opportunity for new f i l i n g s . T h e y increase the demand for new cases by their high resolution
rates and low transaction costs. If you build a superhighway, there will be a t r a f f i c jam."36 ,

3. Claims are brought on behal f of claimants who s u f f e r no asbestos-
related impairment

Moreover, in many courts, the inajority of pending asbestos claims are brought by
individuals who merely have some marker of asbestos exposure, such as pleura! plaques, but who
s u f f e r no asbestos-related impairment at all. By the mid-1980s,, 40-60% of the outstanding
claims were f i l e d by p eop l e with some form of pleura! plaques (non-impairing f ibrosi s of the

3< Fairness in Asbestos Compensation Act of 1999, H.& 1283, 106* Gong., 1" Sess , § 2(1 1), at 5.
M REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES AND IHE WORKING GROUP ON MASSTORTS TO THE JUDICIAL GoNFERBNOB OF THE UNITED STATES 16 (Feb. 15, 1999).
34 ^rm&i^.Ht^^^^^--^^j^f:t}se cfF&d^ai^sSiA^tif^ L.REV.595, 606<1997). As Pixrfes sor ^ l ^ c ^ i ^ ' - l i j r j e i i K stated: 'T-fotil 1980, Maryland devoted a small amountof jud i c ia l resources to asbê ^ The trial court thendecided to adopt aibinn^ti^ so th^t Individual ;;cases could be streamlined. This

decision <&couraged plainti^eo^ probably wouldnot have been f i l e d absent the :^^^ji^^^xial'^':^ T h u s , by attempting to accommodate the cases
that had been filed,-: the ••trial; co^ iit^d an elasd f i l ings ."
Francis E.McGovern^;^^ 1839-40 ( 1 9 9 5 )
(foo tno t e s omitted), ^^ee'^^i^i^ii^ii^^'^ Asbestos Litigation Crisis: Is There a Need for anAdministrative Alternative?, 13 CARDOZO L, REV. 1819, 1 826-27 (1 992) (The more succes s ful courts
became hj devising ways to more quickly and assuredly compensate the meritorious, the larger the
number of unmeritorious claims that were able to enter the system.").
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Saran "Wrap-like pleura! membrane lining the lungs).37 W h i l e p l a i n t i f f s o f t en assert that pleural
plaques are indicators of future disease, the opinion within the medical community is that benign
pleural abnormalities do not result in impairment.38 Indeed , "[ t jh e benign conditions of the
pleura that are produced by asbestos are seldom of any lasting importance,"39

37 See In re Joint E. & S. Dist. Asbestos Lilig., 129 B.K at 931. Data from 1992 indicate that suchclaims have grown and present ly "account for sixty to seventy percent of new asbestos claims filed."Lester Brickman, The Asbestos Litigation Crisis: Is There a Need for an Administrative Alternative?, 13
CARDOZOL.RBV. 1819,1853 (1992). Compounding theprob l em is the fac t that pleura! plaques are
o f t en misdiagnosed. Id. at 1852-53 ("Not infrequently the diagnosis of pleura! plaque is erroneous."
(citing Howard Frumktn et a!., Radiohgic Detection ofPlsural Thickening, 142 AM. REV. RESPIRATORY
DlS. 1325 (1990)). See also Francis E. McGovem, Resolving Mature Mass Tort Litigation, 69 B.U. L.REV. 659,674 (1989) ("Sign i f i can t variances also existed in the parties' medical data. For example, the
d e f e n d a n t s ' medical experts had generally found that many p l a i n t i f f s s u f f e r e d only from pleura!' plaquesor thickening of pulmonary membranes through their analysis of radiographic evidence. Plaintiffs'doctors, however, o f t en found interstitial f ibrosi s , a much more serious and advanced condition, from
similar evidence.").

M .See, e.g.. W. RAYMOND PARKES, OCCtffATIONAL LUNG DISORDERS 455 (3d ed. 1994); ANDREWCHURG & FRANCIS H.Y. GREEN, PATHOLOGY OF OCCUPATIONAL LUNG DISEASE 234 (1988); RobertJones et al., The Radiographic Pleural Abnormalities in Asbestos Exposure:. Relationship to Physiologic
Abnormalities•, 3 J. THORACIC IMAGING 57-66 (1988); Theresa McCloud et a!., Diffuse Pleural
Thickening in an Asbestos-Exposed Population: Prevalence and Causes, 144 AM. J. RCBNTGENOLOOY 8-
18 (1985); see alsaln re Hawaii Fed. Asbestos Cases, 734 F. Supp. 1563,1567 (D. Haw. 1990) ("Invirtually all pleural plaque and pleural thickening cases, p l a i n t i f f s continue to lead active, normal lives,
with no pain OT s u f f e r i n g , no loss^Toxic S U B S T A N C E S A H D D I S E A S B R E G i s ' m Y , t>ivrsjo^Qi: H E A L T H S T U D I E S , Preiimmary Findings o fIndividuals Potentially Exposed to Asoesttform Minerals Associated with Vzrmiculite in Libby, Montana,
p, 4 ("Clinical ly, circumscribed |4eurâ ^ the absence of otherabnormalities, are viewed^ as non^symptoinatiC! ' m a r k e r s of exposure1 and^ the majori ty of cases will not
progress to s ign i f i can t ly a f f e c t hag fohctton.")

* R1CHARDDOLL & Jl^JAN f ETQ, ASEtBStOS: EFFECTS OH HEALTH OF EXPOSURE TO ASBESTOS 2
(1985). See also In re Asbestos Prods, lidb. Litig. (No, VJ), Civ. A, No, MDL 875,1996 WL 539589, at*1 (E.X). Pa. S e p t . 16 ,1996) ("Only a very small percentage of the cases f i l e d have serious asbestos-
related a f f l i c t i o n s , " and as a result they "are prone to be lost in the shu i f l e with pleural and other non-
malignancy cases.").
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Consequently, many current claimants are not and will never be side40

Nonetheles s , such unimpaired claimants o f t en receive compensation, d ep l e t ing resources-that
would otherwise be available to compensate l eg i t imate claims. As Just i c e Breyer recently
summed up, "up to one-half of asbestos claims are now being f i l e d by p e o p l e who have l i t t l e or
no physical impairment. Many of these claims produce substantial payments (and substantial -
costs) even though the individual l i t igant s will never become impaired."41

Mass screening programs have f a c i l i t a t e d the f i l i n g of huge numbers of claims by
those who are unimpaired.42 As J u d g e Weinstein observed when presiding over the Johas-
Manvi l l e bankruptcy, some plaintiffs' attorneys "have f i l e d all of their cases without regard to

46 See Christopher P. Edley, Jr. & Paul C, Wei l er , Asbestos: A Mvlti-BUlum-DeBar Crisis, 30 HARV. J.
LEGIS. 383, 384 (1993) ("Tens of thousands, of [the asbestos] claims have been made, many su c c e s s f u l ly ,by individuals who are understandably worried about their exposure to asbestos but who are not now and
never will be a f f l i c t e d with disease."). See also Asbestos Litigation Crisis in Federal and State Courts:
Hearings Before the Subcommittee on Intellectual Property and Judicial Administration of the HouseCommittee on the Judiciary, 102d Cong., I* & 2d Sess. 77, $4 (Oct. 24 ,1991) (testimony of Professor
Lesteir Brickman) (observing that in the Cimino case, of 2300 claimants who were re-examined by
doctors for the d e f e n s e , 50% showed no signs of asbestos exposure),1 ",.

*' Amchem, 521 U.S. at 629 (Breyer, J,, concurring in part and dissenting in par t) (quoting ChristopherF. Edley, Jr. & Paul CWeiler , Asbestos; A Multi-Simon Dollar Crisis, 30 HARV, J. LEGIS. 383,384,393
(1993)).

42 Asbestos Litigation Crisis in Federal and State Courts: Hearings Before the Subcommittee onIntellectual Property and Judicial Administration of the House Committee on the Judiciary, 102d Cong.,
1" & 2d Sess. 77,100 (Oct 24,1-991) (te s t imonyof f r o f e s s pr tester Brickman) {*fP]Jeutal plaque claims
account for approximately 80% of new issbestbs: ela^ a substantial percentage of
previously f i l e d clwms.; The e>qst^ce by massscreenings of industrial-^<?r1^ done with the activeassistance of local unioribrKcisials. C)r^ sites are used for the
screenings."); Peter H. Schuc^ ^^^ Litigation,
15 HARV. J.L. & PUB. P(SL'Y 34f t 5^(1992}^unimpaired claims relates to the practice of some labor unions and p l a i n t i f f s * lawyers who engage in
aggressive claim-solici tation campaigns on a mass basis des igned to mu l t i p ly the number of f i l e d cases,
thereby increasing the pressure on d e f e n d a n t s to se t t le cases wholesale.").
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the extent of injury,"4 3 Working in conjunction with unions, they have "arranged through the use
of medical trailers and the like to have x-rays taken of thousands of workers without
mani f e s ta t i on s of disease and then f i l e d complaints for those that had any hint of pleura!
plaque."44 Certain plaintiffs' counsel have cand id ly acknowledged that such practices have
burdened the courts with unmeritorious claims. For example, Ron Mot l ey observed in the early
1990s that: " [ t j h e r e are gross abuses of our system. We have lawyers who have abso lute ly no
ethical concerns for their own clients that they represent - we have untrammeled screenings of
marginally exposed p e o p l e arid the dumping of tens of thousands of cases in our court system, .
which is wrong [and] should be stopped." 4 5 The scatter that can take place when asbestos-related

iconditions are claimed was captured in a p r o f i l e created several years ago by the late J u d g e Carl*
Rubin, J u d g e Rubin appointed his own medical experts to evaluate claimants ic 65 p end ing

\,asbestos cases* Although all the p l a i n t i f f s claimed some asbestos-related condition, the court-
appointed experts found that in fact only 15% had asbestosis, 20% had pleura! plaques, and 65%
had no asbestos-related condition whatsoever.46

** In re Joint E, &S. Disi. Asbestos Litig., 129 8.R. at 748, See also Eagle-Picker Indus, v. American
Employers' Ins. Co., 718 P, S u p p . 1053, 1057 (3D. Mass, 1989) ("Many of these cases result from mass
X-ray screenings at occupational locations conducted by unions and/or plaintiffs' attorneys, and manyclaimants are f unc t i ona l ly asymptomatic when suit is f i l e d . Moreover; niany diagnoses are made by
physicians not well schooled in the Ainericari:1i|^ of asbestosis,and the medical literature does not pro-vide standards flocr j u d g i n g ttie diagnosabiiiry of asbestos-related
disease.").

4 i A N A D M n ^ S T R A f ! ^ ^TiUNSCRlPTQFTHE A B M S T I ^ (Oct 31 , 1991) (remarks
of Ronald L. Motl ey).

" Rubin & Ringenbach, The. Use of Court Experts in Asbestos Litigation, 137 F .RJD, 35 (1991).
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In another example, a f ederal district j u d g e in Kansas found that medical screeners
departed from accepted medical standards by diagnosing asbestos-related "injuries" that f a i l e d to
meet minimum American Thoracic Soc i e ty diagnostic criteria. As a result, the court concluded
that "many, if not most" of the cases were "without merit."47 See also In re Hawaii Fed.
Asbestos Cases, 734 F. S u p p . 1563,1566 (D. Haw. 1990) (cases are o f t e n diagnosed based on
"subjective declarations of shortness of breath, tiredness and general lassitude," rather than
ob j e c t iv e ly observable clinical f indings).

t
B. L i t i g a t i n g asbestos cases today: Lit iga t ion of claims no longer is a real talternative.

The avalanche of claims precludes l i t i g a t i o n on a case-by-case basis, and l i t iga t ion
of claims has imposed costs so high they make such l i t igat ion prohibitive, Even when claims are
l i t igated, the outcomes are arbitrary, inconsistent, and driven by systemic weaknesses such as

J S

rampant forum shopping.
1. The backlog within the tort system pre c lade s l i t iga t ioo on a

cast-by-case basis.
As the J u d i c i a l Conference Report observed, *[i]tis unrealistic to beHeve that

individual trials can provide relief."*8 This is because "[t]he local trial of an individual asbestos
claim takes so long that trying each claim separately would require all the civil trial time for the

The court found
that, despite the fact that the American Thoracic; Society criteria for diagnosing asbestosis indicate "that a
doctor should consider only f ibrosi s Witfefa profe s ion of 1/1 or greater," the medical screeners reported
that workers had asbestos-related '•injuries1' ;with only a 1/0 reading - a reading that has no clinicals i gn i f i canc e - on the international l^bour^C^ Overall, the court concluded that
the screening program produced a "steady f l t w of f a u l t y claims" and a "fraud on the court."

* REPORT OF THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 19 (Mar.
1991).
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foreseeable future to the exclusion of all other cases in districts with heavy asbestos dockets."45

As the Fifth Circuit has observed, n[;t]raditional methods of l i t iga t i on are ill-designed to handle
such a volume of cases, for their sheer number is inundating the courts." Case-by-case
adjudicat ion, the court stated, would "delay decision for years if not decades, burden both
claimants and manufacturers with massive l i t igat ion costs, leave claimants uncertain about the
po s s i b i l i t i e s of eventual recovery and manufacturers unable to determine their financial
exposure," as well as c log the court system generally, 5 0 Any attempt to resolve the l i t igation on a
case-by-case basis would "bankrupt both the state and federal court systems."51

2, Li t iga t i on entai l s exorbitant and inequitable costs.
Further, transaction costs are unconscionably high. Approx imate ly sixty cents of

i.

every do l lar paid by asbestos d e f endant s is consumed to pay lawyers' and others' f e e s , resulting
in transaction costs exceeding c l a i m a n t s ' j r e c o v e r y "by nearly two to one.*'52

* Id. See also Peter H. Schuck, Mass Torts; An Institutional Evolutionist Perspective, 80 CORNELL L.
REV. 941, 958 ( 1 9 9 5 ) ("The Dumber of individual claims currently pending and reasonably anticipated inthe future is in some mass tort l i t igat ions so large that it is s imply not practicable to provide individual
trials in the traditional fashion,").

50 Gideon v. Johns-Manville Sales Corp., 761 R2d 1129, 1146 (5* Cir. 1985), As one court remarkedin calculating the time it would take to resolve all of the cases pending before it, "[i}f the Court could
somehow close thirty cases a month, it would take six and one-half years to ;try these cases and therewould be pending over 5,000 untouched cases at theprescnt rate of f i l ing." Cimino v. Raymark Indus.,
751 F. S u p p . 649, 652, 666 (ED. lex. 1990) (noting ^ t ' ^ l a M f f s are f a c i n g a 100% confidence level
of being denied access to the courts"), figftf in J^rt^i«c f l^^J^arf > 151 F.3d 297 (5* Cir. 1998).

J 1 JACKB. WElNSTEr^IWIVBXJ^^ 141 ( 1 9 9 5 ) (quoting SpencerWill iams , MOM Tort Class Action*; Going, Goi?^ <3one?, 98 F.R.D. 323, 324(1983)).
52 Ortiz,527 U . S . at 821 n.l. See also id, at867 (^cyer, J., dis senting) ("'[OJf each d o l l s r t f a a t

asbestos d e f e n d a n t s pay, those costs consume an ^estimated 61 cents, with only 39 cents going to
victims."1); Amchem, 521 U.S. at 632 (Breyer, L, dis senting) (same); In re Joint E. & S. Dist. AsbestosLitign 129 B.R. at 749 (estimating that the percentage of all f und s expended in asbestos l i t igat ion that(continued...)
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And the imposition of dupiicative punitive damages awards during the course of
asbestos l i t igat ion adds more inequitable costs. The award of punitive damages against asbestos
producers such as Johns-Manvi l l e for their "outrageous misconduct"53 was designed both to
punish and deter companies from repeating such conduct. Punitive damages, howevers have
more than deterred, punishing companies "many times over" for conduct that long ago s topped. 5 4

In essence, recipients of punitive damages awards in the early l i t iga t i on have received a w ind fa l l
at the expense of fu ture claimants who may s u f f e r from asbestos-related disease but will no
longer be able to seek Ml compensation f rom asbestos producers whose resources have been
d e p l e t e d . Indeed , thi s was the conclusion of the J u d i c i a l Conference Report which determined
that "[mjeritorious claims may go uncompensated while earlier claimants enjoy a w i n d f a l l',.
unrelated to their actual damages."55

tt (...continued)were used to compensate claimants was only 30%, with 70% expended on transaction cost s); REPORT OFTHE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 3 (Mar. 1991) (observing
that "transaction costs exceed the victims' recovery by nearly two to ,onew).

9 See PAUL BRODEUR, OUTRAGEOUS MISCONDUCT: THE ASBESTOS INDUSTRY ON TRIAL 14 1 -46
( 1 9 8 5 ) (claiming that executives at Johns-Manvi l l e suppressed evidence of harmful e f f e c t s of asbestos
exposure).

* See DEBORAH R, HBNSLER ET At., ASBESTOS IN THE C O U R T S : THE CHALLENGE OF MASS TOXIC
TORTS 1 17 (Rand Tnst 1985) ("ITjhere are controls over the level of punitive damages in someindividual cases, but there are no controls over the cumulative e f f e c t of these cases. There fore , there is
no way to even roughly ensure that the social func t ion of punitive damages has not been exceeded many
times over, an undesirable result in i t s e l f , regardles s of its e f f e c t on future claimants, owners, employees,and customers of the a f f e c t e d b u s i n e s s e s . 1 ' ) .

55 REPORT OP THE JUDICIAL e.^F5KBNCE.^; :H!^ :Cd]^.TTra ON ASBESTOS LITIGATION 32 (Mar.
1991); id. at 32 (''[M]ultiple j j udgnven t e for punitive damages in tfes; mass tort context against a f i n i t enumber of d e f e n d a n t s with United assets threaten fa ir compensation to pending claimants and future
claimants who awaited their recovery, and threaten the economic viability of the defendants."); In re
Collins, 233 F . 3 d 809, 812 (3d Cir. 2000) (quoting J u d i c i a l Conference Report and observing that(continued...)
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3, Even when claims are a d j u d i c a t e d , the results are arbitrary,
inconsi s tent, and tainted by forum shopping.

When cases f i n a l l y proceed to trial, the tort system o f t e n produces "lottery-like"
outcomes,56 The "results of j ury verdicts are capricious and uncertain."57 D i f f e r e n c e s in the
appl i ca t ion of statutes of l imitation, rulings regarding apportionment of damages, admissibility
of evidence, the availabili ty of punitive damages, and other substantive aspects of asbestos
l i t i g a t i o n have led to similarly-situated p l a i n t i f f s receiving widely disparate compensation.58

Examples abound where claimants asserting speculat ive "nature claims" for
"unconfirmed" disease have received mil l ions, while others s u f f e r i n g from actual illness as a

(...continued)..."[t]he continued hemorrhagins of available f u n d s deprives current and future victims of r igh t fu l
eampa^otf*), petition for cert, filed (U.S, Mar. 1, 2001) (No, 00-1376).

* See In re Joint E, & S. Diyts. Asbestos Liiig.s 129 BJt at 749 ("The di spari t i e s [in asbestos l i t igat ion]
are enormous. . . . T r i a l s are much like a lo t t ery with substantially higher verdicts in New York City,
East Texas and parts of Cali fornia than other parts of the country."); The Fairness in AsbestosCompensation Act of 1999: Legislative Hearing onff.R: 1283,106* Cong. at 4 (1999) (statement of
Dean ?aul R. Verkuil, Cardo20 School of Law) ( " H p h i s system has come to resemble a lottery: Somepla in t i iTs- tho s e with good lawyer* who appear before favorable juries-hit the jackpot with punitive
damages and generous compensatory recoveries, while others s e t t l e for meager awards or get nothing at
al l ,"); ?<^ IJ. iSchuck/7^?^^ 15 HARV.J . L . & P u B , P t t t ; * Y 54% 560 (1 992) ("Such a strong, persistent pattern of disparate outcomes in similar
cases obviously of l i^s ow rnost ^ notions of fkirness. For that reason, this pattern is
p r o f o u n d l y demoralizing to many asbestos claimants and their families,").

" In re School Asbestos Litig., 789 F.2d 996, 1001 (3d Cir. 1986), cert, denied, 479 U.S. 852 (1 986)
(noting that there are; ''uneven^ inconsistent and;«njust-re^ Georgine, 157 F.R.D,
at 262 ("Results of jury verdicts; ar<sisaprjc^^ Sicl t people arwipeop l c who died a terrible
death from asbestos are being t^Rfi^ injuries who mayr&ver s u f f e r severe; asbestos dis^^ and even inexcess of a million dollars. The asbesto^ : l i t i ga t i on o f t e n resembles the casinos 60 miles east of
P h i l a d e l p h i a , more than a courtroom procedure.").

* DEBORAH R. HENSLER, ASBESTOS LITIGATION IN THE UNITED STATES; A BRIBF OVERVIEW 6 (Rand
Inst. 1991).
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result of asbestos exposure have received nothing or have had to wait years before they are
compensated.59 For example, in 1998 a Texas state court jury awarded $15.6 million in
compensatory damages and $100 mill ion in punitive damages to a group of twenty-one p l a i n t i f f s
whose claimed i l lnes s ranged from "mild" to "asymptomatic" asbestosis. Indeed, three of the
p l a i n t i f f s had no symptoms at all, but nonetheless received millions in "future damages" for their
"unconfirmed" disease.*0 In a recent case in M i s s i s s i p p i state court, two p l a i n t i f f s who a l l e g e d l y .
s u f f e r e d from asbestosis but whose "disease" could not be detected by x-ray examinations were
awarded between S2 and $3.5 million each.*1 S i m i l a r l y , a Texas jury recently awarded 22
p l a i n t i f f s $35 mil l ion for "future physical impairment" and "future medical costs."62 Final ly ,

** See The Fairness in Asbestos Compensation Act of 1999: Legislative Hearing on H.R, 1283, 106*
Cong, at 4 (1999) (statement of Dean Paul R. Verkuil , Cardo20 School of Law) ("On the surface, of
course, large judgment s may be viewed as lottery-like winnings to those lucky enough to receive them.But these judgments are not benign. Viewed sy s t emat i ca l ly , di sproport ionate judgment s overcoropeasate
present p l a i n t i f f s at the cost of fu ture ones who may be more deserving."); Lester Brickman, The
Asbestos Litigation Crisis; Is There a Need for an Administrative Alternative?, 13 CARJDOZO L. REV.
1819,1834 (1992) (noting that "some claimants who mil the trial dice receive nothing while others,
inc luding substantial numbers of the unimpaired, hit the jackpot").

*
* Aaron v. Abex Corp., No. 94-C-2110-2 (Dist Ct., Brazens Cry. Feb. 1 £ 1998); Carborundum Co.Bit with $n$.6Mttion Verdict in 21 Texas Cases, 13 MEALBY'S Lmo. REP.: ASBESTOS 5-6 (Mar. 6,1998). See also The Fairness in Asbestos Compensation Act of 1999: Legislative Hearing on HJl 1283lOS"1 Cong. (1999} (statement of Prof. Christopher Edley, Jr. Harvard Law School , discussing the case).
*' -••Coseyvl-:£& Bullard Co., No. 95-0069 (Miss.Dist Ct, J e f f e r s o n Cty, s J u n e - 1 2 , 1 9 9 8 ) ; Mississippi

JUryAtoar&$48JMllioninl2Cc&es^ 18,1998). SeealsoThe
Fairness in Asbestos Corr^ensation Act G 1283,106*Cong. (1999)
(statement of Profes sor Christopher Edley, Jr., Harvard Law Schoo l) .

a See Two Asbestos Defendants Hit With $35 Million Verdict,'^ No.; 4 ANDREWS ASB. Lm<3, REP. 3(Mar. 1,2001), In aaother Texas case a p l a i n t i f f with lui^i cancer who ''nev^ worked direcdy withasbestos products" but showed no sign of asbestosis ;;wa$ awarded $19,3 million. Texas Jurors Award
I/PJ Million to Widow in "^o-Mdrke^'Cm, 15 No. 3 MEALEY'S LlIlK}. REP.: ASBESTOS 4 (Mar. 3,2000). See also Seven Plaintiffs Awarded $19.25 Million by Texas Jury, 22 No. 7 ANDREWS ASB, LniG,REP, 3 (May 4,2000) (award de sp i t e evidence that "none of the seven workers had asbestos-related
diseases"); 2 Texas Juries Award TykrPipe Employees $26Million for Occupational Exposure, 15 No.

(continued.,.)
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only a few weeks ago a single p l a i n t i f f diagnosed with asbestosis was awarded $18 million by
another T e x a s jury, d e sp i t e evidence that no sales of defendant's product were ever made to the
plant where the p l a i n t i f f worked*63

Forum shopping has contributed to the arbitrary outcomes produced within the
tort system.64 Cases have sh i f t ed from the federal courts toward the state courts since, as
Profe s sor Edley recently t e s t i f i e d , "[aj sbe s to s lawyers perceive the federal system as an
unfavorable forum for the major i ty of claimants - those who are not sick."65 Further, cases have
sh i f t ed toward particular state courts perceived as favorable to p l a i n t i f f s . Recently for example,
asbestos cases reportedly have "migrated] en masse" to certain counties in Mis s i s s i pp i because
of favorable long-arm jurisdic t ional rules and because " [ j j u r i e s in those counties rarely, if ever,

A

rule against p l a i n t i f f s hi product l iabil i ty cases, and d e f endan t s do not have the right to per form
medical exams on any claimants."** '»

82 (...continued) • ^15 MEALEY'S LmG, REP.: ASBESTOS 4 (September 1,2000) (award ctespite evidence "company neverhad or used asbestos materials").
s See Texas Jury Finds Insulation Maker Liable for $18 Million* 23 No. 4 ANDREWS ASB. LlTIG. REP.

3 (Mar. 1,2001).
* Lester Brickman, The Asbestos Litigation Crisis: Is There a Need for an Administrative Alternative?,

13 C A R D O Z O L . RBV. 1819,1827 n.34 (1992) ("Forum shopp ing is widespread in asbestos litigation.1');
Francis E. McGovern, Resolving Mature Mass Tort litigation, 69 B.U. L. REV. 659,664 (1989) ("Part ofthe reason for the c logged East. Texa s trial docket was that jury verdicts in personal injury cases in East
Texas are general ly high, par t i cu lar ly in asbestos cases.").

w The Fairness in Asbestos Cotwens<tti<?n Art 1283, i06&Cong.
at 4 (1999) (s ta t emento f Profes sor t̂ ŝ ĉ ier E31ey, Jr.,JHarvard Law Schoo l) (observing that "[t]hej u d g e in charge of asbestos claims within the f ederal mul t id i s tr i c t l i t i g a t i o n system, J u d g e Charles
Weiner, of the Eastern District of Pennsylvania, gives priority to the sick.").

** S. Labaton, Top Asbestos Makers Agree to Settle 2 Large Lawsuits, N. Y. TIMES (Jan. 23,2000).
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C, S e t t l i n g esses today: The privatized claims resolut ioB business also fa a* fa i l ed .
Because traditional tort system l i t igat ion is not a practical option for resolving

claims, a de f a c t o privatized claims resolution system has emerged. Companies s imply have no
choice but to s e t t l e claims on a mass basis.*7 But the mass s e t t l ement s are not governed by
traditional pr inc ip l e s of l iab i l i ty , which require proof that the defendant's product actually caused
injury and a medically-valid disease diagnosis. Facing the threat of widely dispersed l i t igation
in un favorab l e courts, de f endant s inevitably agree to settlement programs not based upon actual
l iabi l i ty.

Of course, over the long term, this has only served to expand the l i t igat ion
problem. Unimpaired claimants have been allowed to "free-ride" on the claims of the truly

«.impaired because the tort system has encouraged the "parasitic fusion of strong and weak
cases."68 Another result is that claim volumes grow because there is no real restriction on the
f l o w of claims into the system. Yet another is that claims are asserted against a laundry list of
companies without any real demonstration that the claimant was hurt by any one of them.

67 See In re Rkone-Poulenc Rorer, Inc., 51 F.3d 1293, 1298 (7* Cir.) (observing that aggregation
exposes the d e f e n d a n t to "intense pressure to settle"), cert, denied, 516 U.S. 867 (1995); id. at 1304
("The number of asbestos cases was so great as to exert a well-nigh irresistible pressure to bend the
normal rules."); Recent Case, 109 HARV. L. REV. 870 (1996) ( " [ C j o u r t s fa c ed with the delay and docket-
crowding promised by [mass tort elass actions] tend-to encourage settlement."); Francis E. McGovera,
Rethinking Cooperation Among Judges fa Jftfass^^ 1851,1858 (1997)
("plaintiffs' attorneys :rush t p / t h e i r i f a y o r i t e j u d g e s a i i d ^ e n l a n d d r a c c j h i a n procedures to pressured e f e n d a n t s to make block set t lements.); J a c t : ] ^ Tort Litigation, 88Nw, TJ. L. REV.469, ^-^^^i^^^-fr^y^^l^c^ Sett l ement s comes from plaint i f f s 'attorneys who hope to get something for a large mass of questionable cases. Some attorneys.. * will
take almost any case without regard to its merit, hoping for a global settlement.") ( foo tno t e omitted).

48 J o h n A. S i l i c i a n o . M z w r Tons and the Rhetoric of Crisis, 80 CORNELL L. REV. 990,1010 ( 1 9 9 5 ) ,
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m. R E C E N T D E V E L O P M E N T S HAVE DEPRIVED GRACE OF THE ABILITY TO
M A N A G E I T S L I T I G A T I O N A N D T H R E A T E N I T S CORE B U S I N E S S , •

H i s t o r i c a l l y , Grace has faced a substantial but pr ed i c tab l e volume of asbestos-
related l i t iga t ion. In recent months,, however, as companies have been forced into bankruptcy - a
number of which were Grace's c od e f endant s in asbestos l i t iga t i on - the number of claims against
Grace has risen dramatically. T h i s in f lux of new claims now threatens Grace's core business
operations.

A. H i s t o r i c a l l y , Grace was able to contain and manage its asbestos l i t i ga t i on
without impairing its core business.
Histor i ca l ly , Grace has faced three types of asbestos-related claims: (1) bodi ly

injury claims aftegifjg heal th e f f e c t s ^om exposure to Grace's asbestos containing products,, such
as M K - 3 ; (2) claims alleging bodi ly injury from exposure to naturally occurring asbestos in

: \ '
"jfconnection with the mining and processing of v e r m i c u h ' t e at Grace's mine in Libby, Montana;

and (3) property damage claims ostensibly seeking payment for the cost of removing or
containing asbestos-containing products in commercial buildings. The history of each type of
l i t igat ion is, b r i e f l y , as f o l l o w s :

1. Claims for bod i ly injury from asbestos products .
Bodily injury claims are the immediate cause of this Chapter 11. The vast

majority arise from alleged exposure to MJC-3, which Grace s topped manufacturing in 1973 -
nearly thirty years agd; ^ f i l e d against the
company hi s tor i ca l ly is!iaii^|||ye nibf its tioie l iab i l i ty , before the recent and dramatic increase in
claim f i l i n g s , Grace had been able to manage these claims p r i n c i p a l l y through settlement and
chose to f o l l o w that course, .
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In 2977, Grace received its f irs t claim for bodily injury arising from an asbestos
product T h e r e a f t e r , during the late 1970s, Grace was sporadi ca l ly named in asbestos-related
bodi ly injury lawsuits. Thes e lawsuits were relat ively in s igni f i cant in number and were
e f f i c i e n t l y managed and resolved. In f a c t , by 1982 the total volume of claims against Grace was
Jess than 100.

The landscape changed when Johns-Manvil l e f i l e d for bankruptcy in 1982.
T h e r e a f t e r , not a s ingle month passed without Grace receiving a claim, and the claim volume
grew. By the end of 1984, Grace had been served with approximate ly 1,000 lawsuits. By the end
of 1990, this number increased to approx imate ly 28,000, and by the end of 1995, nearly 75,000
lawsuits had been f i l e d against Grace. To d e f end ju s t these bod i ly injury claims, Grace had

.̂incurred cumulative d e f e n s e costs of Over $101 million by the end of 1995,
Whil e Grace considered many of these claims to be meritiess, out of necessity

Grace implemented a program in the mid-1990s to se t t le rather t h a n l i t i g a t e as many claims as
possible. T h i s po l i cy was not prompted by trial losses (as of February 28,2001, Grace had won
44 of the 63 bodi ly injury claims tried to verdict. It had also obtained additional orders of
dismissal for 35,698 claims prior to trial). Ins t ead, Grace adopted an inventory settlement pol icy
because the costs of l i t iga t ing the huge number of claims being f i l e d was simply prohibitive.

Under this process, Grace negotiated inventory set t lements with individual
p l a i n t i f f law f irms pursuant to which it agreed to pay a certain amount of money for each def ined
category of alleged asbestos-related injuries ( for example mesothelioma, lung cancer, other
cancers and pleura! thickening). For the same disease, however, claim amounts varied
s i g n i f i c a n t l y by j u r i s d i c t i o n and by p l a i n t i f f law firm. Moreover, for economic reasons, Grace

>
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was forced to accept a c l a i m a n t ' s s imple attestation of exposure to a Grace product. Grace could
not a f f o r d to investigate the va l id i ty or r e l i ab i l i ty of the at te s tat ion, the level of exposure or
determine if the claimant actually was exposed to other manufacturers' products. Likewise, on
the medical side, Grace could not determine other factors that might have contributed to the
diagnosed disease. Nor could it seek to contest causation by looking into me c l a i m a n t ' s smoking
history or into whether a lung cancer had spread from another, non-respiratory organ.

As noted above, Grace pursued the po l i cy of inventory settlements into the late
1990s because it had no alternative. Moreover, this pol icy appeared f inancial ly f eas ib le to Grace.
Both its own claims experience and the best actuarial projec t ions showed that new claims were
on a downward slope. The f o l l o w i n g chart shows the annual number of asbestos bodily injury
claims served on Grace through 1998, recorded in the year they were actually received by the
company:

r S o d l f y I n j u r y C t s T m e

As depic t ed above, Grace's 199? Bodily Injury claims fell 213% from the 1996 peak; 1998
registered an additional 30.8% reduction from 1997 claims volume. Grace's outside actuarial
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consultants advised the company that, based on recognized and accepted actuarial models, the
company could expect to see a continuation in this downward trend into the future.

2. Lawsuit s arising f rom the Libby Mine.
In 1967, Grace received the f ir s t workers' compensation claim from an employee

at the Libby Mine. In around 1984, Grace received the f ir s t civil complaint. Complaint s came hi
s lowly and gradually until 1990, when Grace closed the mine and was no longer a.local
employer. Ther ea f t e r , complaints increased.

In the 1990's, the general nature of the complaints changed from former employee
suits to those brought by f a m i l y members who had been exposed to asbestos dust brought home
on.an e m p l o y e e ' s clothing. A f t e r 1995, Grace began to receive complaints from non-employee

'**

present and former residents near the mine, a l l eg ing health e f f e c t s f rom asbestos exposure. la
V,

general, claims received prior to 1996 were for individuals with diagnosed asbestosis, whereas
beginning in 1996 individuals bringing claims generally did not have any form of diagnosed

•impairment.
In total, 216 cases have been f i l e d arising from the Libby Mine and, of these, 122

are pending. Of the 94 closed cases, 83 were settled for nearly $22 million and 11 were
dismissed. The vast major i ty of the cases have a l l eged bodily injury.

Recently, however, a medical monitoring class action on behalf of everyone living
in Libby and a property contaminationclass aĉ on covering all property within a twelve mile
radius of the Libby wurthc>use have been ^ In addi t ion, a medical screening program has
been implemented by the government for residents and former residents of Libby, Montana.
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3. P r o p e r t y damage claims.
Grace was served with its f irs t property damage complaint in 1983. Subsequent

cases have almost universally related to Grace's MK-3 product. There are a limited number of
claims for Grace's acoustical plas ter and masonry fill products. Cumulatively, Grace has faced
379 proper ty damage lawsuits covering thousands of buildings. Of these, over 300 were f i l e d
before 1990.

Grace believes these cases were largely without merit and that it was improperly
targeted, ha some cases due1 to product mis ident i f i ca t ion. For example, hi a 1992 case, In re State
of West Virginia Public Building Asbestos Litigation, a trial j u d g e indicated he would direct a
verdict against Grace a f t er the close of p l a i n t i f f s case but before Grace had begun its de f ense on
the grounds that asbestos surface products were "hazardous". After Grace presented its evidence,
the j u d g e entered a directed verdict on l iab i l i ty against Grace. The jury, however, concluded that
the evidence f a i l e d to establish iden t i f i ca t i on of a Grace product and awarded $0 in damages,
whereupon the court set aside the jury's judgment

•V* ' fN o n e t h e l e s s , Grace has been able to manage its property damage litigation. Of
the 370 total cases, 207 were set t led for approximately $700 million in total; 140 cases were
either dismissed or a defense summary judgement order was entered; 9 were tried and won; and 7
were tried and lost with approximately $60 million in awarded damages.

As of February-1,2001, there were only seven property damage lawsuits pending,
all involving al legat ions concerning MK.-3. Two are on appeal and one on a suspense calendar.
Grace was awaiting a dismissal order .in a fourth case due to product mi s ident i f i ca t ion, and the •
remaining three cases were proceeding.
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B, Even as Grace was a t t empt iag to resolve its asbestos l i ab i l i ty , it is appareat
now that f u n d a m e n t a l f l a w s in tbe claims resolution process were destined to
undermine the orderly resolution of claims.
W h i l e Grace his torically was able to manage its asbestos-related liabil i ty, the

private claims process had fundamental f l a w s that have now rendered it untenable for Grace.
1. An Increas ing number of bankruptcie s created pressure to s h i f t the

l i t iga t ion target to secondary players.
Numerous companies faced with asbestos bodi ly injury claims have been forced

to seek r e f u g e under Chapter II. 6 9 In 1993, asbestos plaintiffs' lawyers Ron Motley and J o s e p h
Rice observed that "seventeen (17) former asbestos de f endant s - representing one-half to three-
quarters of the original l iab i l i ty share ~ have gone into bankruptcy."™ The dep l e t i on of resources

«.that would otherwise be available to compensate asbestos claimants has, in turn, prompted the
plaintiffs' bar to initiate a new wave of l i t igat ion to meet ever-increasing demands.7' As a result,
" [ t ] h e number of companies involved in asbestos l i t igation has... increased, as de f endant s seek

69 The Fairness in Asbestos Compensation Act of 1999: Legtelativ&Hea'rtng on H.R, 1283, ICo^Cong.
at 4 (1999) (statement of Profes sor Christopher Edley, Jr., Harvard Law School); "Die Fairness in
Asbestos Compensation Act of 1999: Legislative. Hearing on H.R.1283>} 06* Gong, et 2 (1999)(statement of Dean Paul &, Atokuil , Cajdozo School of Law) ("Today, J understand that at least twenty-
f iv e companies have been forced into Chapter 11 proceedings as a result of asbestos litigation.")-

70 See Ronald L . M o U e y & J o s e p h F, Rice, The Carlough Settlement-Blueprint for a Sane Resolution of
the Asbesios Problem, MEALEV'S LITIG. ifc ASBESTOS at 24; 25 (July 2,199$), quoted in AIHJ E.
Cohen, Mass Tort Litigation After Anickem, 2/^19^ J^/^K^, at 277; see also REPORT OF THENATIONAL BAhflCRUPTCvI&VT^ 20,1997) ("the ban3<ruptcy system o f f e r s a
structured system to matiage mujNiple iia|iliti^jBij4 has providect a; f & r u m for companies with massive
l iab i l i t i e s to attempt to do so. At tea?t ISiiasliestos inani^turet-s, ;^ Johns-.
Manvil l e , National <3y|iŝ  inattempts to address massive riumbers of known; ar idur f o j own asbestois claimant using Chapter 11 of the
Bankruptcy Code.").

7 1 REPORT OF THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 3 (Mar.
1991) (observing that "future claimants may lose altogether"); Amchem, 521 U.S. at 637 (Breyer, J.,
concurring in part and dissenting in part) (quoting the J u d i c i a l Conference Report).
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to spread their losses and plaintiffs search for new and previously untapped sources of
compensation."72 As J u d g e Weinstein observed, "a newer generation of peripheral de f endant s
are becoming ensnarled in the l i t igat ion" as plaintiffs' attorneys seek "to expand the number of
those with assets available to pay for asbestos injuries."73 T h i s , , d e s p i t e the fact that "[t]he extent
of l iab i l i ty , pos s ib l e de f en s e s and value of the claims against these new de f endant s is
unknown,''74 By 1986, close to 500 corporations had been named as lead d e f e n d a n t s in f ederal
asbestos cases.75

:

More recently, increased claims f i l i n g s and demands have been made against
secondary players who had modest roles and had survived the earlier waves of the l i t igation. In

*

1999, the sums demanded by p l a i n t i f f s for settlement of claims rose dramatically. Pressure was
increased as plaintiffs' attorneys became more aggressive. " [ C J o m p a n i e s in a vast number of

V

industries ... experienced a s igni f i cant increase in the volume of asbestos lawsuits."76

n Steven L. S e h u l t z , In re Joint Eastern and Southern District Asbestos Litigation: Bankrupt and
J3ackhgged-A Proposal for the Use of Federal Common Law in Mass^ TortClass Actions, 58 BROOK. L.
REV, 553, 561 (1992).

73 In re Joint E. & S. Dist. Asbestos Litig,, 329 BJL at 747.
w Id, See also Susan Warren, Asbestos Suits Target Makers of Wine, Cars, Soups, Soaps, WALL ST. J.,(Apr. 12, 2000), at Bl ("You have to look under every stone, . . , The deeper you dig into the industry,

the more you f i n d , " ) (quoting plaintiff attorney James Early). The J u d i c i a l Conference Report warned of
such developments when it concluded that "exhaustion of assets threatens and dis tort s the process" of
compensating asbestos claimants. REPORT OF THE JUDICIAL CONFERENCE AD HOC COMMITTEE ON
A S B E S T O S L I T I G A T I O N 3 ( M a r , 1991).

7 5 DEBORAH^. HENSLER, ASBESI^^(citing T E R E N C E D U N G W O R T H , P R O D U C T L I A B I L I T Y A N D T H E B U S I N E S S S E C T O R : L I T I G A T I O N T R E N D S I NFEDERAL COURTS 26 (Rand Inst. 1988)).
" Credit Suisse First Boston, Asbestos: The Dust Assassin Cries Out for Tort Reform (Nov. 28, 2000);

Paul M. Sherer, New Credit Aids Federal-Mogul in Asbestos Battle, WALL ST. J., Jan. 4, 2001 , at Al 0
(continued...)

34



The inevitable was not long in the making: a new wave of Chapter 11 f i l i n g s soon
f o l l o w e d in 1999 and 2000. Thus , faced with s i gn i f i can t increases in settlement demands,
Babcock & W i l c o x , a boiler manufacturer, was forced to seek protection within the bankruptcy
system,77 Despite the fact that its connection to asbestos was circumscribed, hundreds of
thousands of asbestos claims had been f i l e d against it. As settlement demands increased in late
1999, the company was c ompe l l ed to seek r e fuge under Chapter 1L 7 8

Pitt sburgh Coming f o l l o w e d Babcock in April 2000.79 Soon thereafter in
October, Owens Corning, one of the major producers of asbestos products, sought protect ion
under Chapter 11. A l t h o u g h Owens Coming had undertaken a s igni f i cant e f f o r t in the late
1990's to establish a national system jfbr the resolution of its asbestos claims, the company was

74 (...continued)
(observing that "[plaintiffs' attorneys have become more aggressive, targeting companies with even
passing links to asbestos"}; Richard B. Shroitt, How Plaintiffs 'Lawyers Have Turned Asbestos Into aCourt Perennial, WALL ST. J,, Mar. 5, 200 1 , at A J ("The Internet has beeij .a further engine for growth, . .
, Several lawyers use the Web to refer big asbestos-injury cases to other lawyers, earning what are, in
essence, brokerage fees."); Gregory Zuckerman, Specter of Costly Asbestos 'Litigation HauntsCompanies, WALL ST. J., Dec, 27, 2000, at Cl ("Plaintiffs' attorneys have become more aggressive, bytargeting all kinds of companies with a passing link to asbestos."); Time to Bring Order to AsbestosLitigation, ENG. NEWS-RECORD, Dec. 18, 2000, at 148 ("Like dominoes f a l l i n g in a row, [companies] aref i l i n g for Chapter 1 1 protection to survive the crushing load of these lawsuits, which in turn pushes the
lawsuits further down into the industry.")-

" Melanie Trottman, Babcock Files for Protection of Chapter II, WALL ST. J., Feb. 23, 2000, at A 1 0 ;Alan Sayre, Babcock & Wilcox Seeks Bankruptcy, AP ONLINE (Feb. 22, 2000).
78 See Babcock & Wilcox Cite Asbestos Settlements in Filing for Bankruptcy, MEALEY'S LITIO. REP.:

ASBESTOS, Mar. 3, 2000̂  at 18.
75 J i m M c K a y , 74#00<9Mes^ 18, 2000, at

Fl ("Pittsburgh Coming Corp. yesterday f i l e d for Chapter 1 1 protection from creditors, saying
bankruptcy is the only way it can reasonably deal with 140,000 lawsuits seeking damages over asbestos
insulation.").

35



s t i l l overwhelmed by new claims.80 Despite its e f f o r t s to manage its l iab i l i ty, " [ p l a i n t i f f s
attorneys who didn't enter into the national settlement continued to bring suits and demand larger
payments."*1

Armstrong World Industrie s S l e d for Chapter 11 protection in December of last
year,82 as did engineering f irm Burns & Roe,83 And in January G-I f o l l o w e d suit a f t e r paying
$1.5 billion to set t le more than 500,000 asbestos claims,84

10 Credit Suis se Firs t Boston, Asbestos: The Dust Assassin Cries Out for Tort Reform, Nov. 28, 2000,at 2 (observing that Owens Corning "underestimated the size of its l iab i l i ty , the number and severity ofclaims that sought to part ic ipate in the program/and, most important, the number of l ik e ly opt-outs").
11 Queena Sook Kim, Firms Hit By Asbestos Litigation Take Bankruptcy Route, WALL ST. J., Dec, 2 1 12000, at B4. See also Owens Corning Files Voluntary Chapter 11 Petition to Resolve Asbestos Liability,PR NEWSWIRE ( 1 0 / 5 / 0 0 ) (citing "a f lurry of recent new f i l i n g s f rom p l a i n t i f f lawyers not par t i c ipat ing in

the NSP")i J o h n Seewer, Owens Corning Seeks Bankruptcy, CffiCAdo SUN-TIMES 4, Oct 5, 2000, at 4(citing the "cost of resolving claims, combined with new legal f i l ing s" as reason for baskruptcy),
K See Jonathan D. Glater, For Armstrong, Bankruptcy is Lesser of Two Evils, N.Y. TIMES, Dec. 12,

2000, at C4; Queena Sook Kim, Armstrong Holdings Unit Files Under Chapter H, WALL ST. J., Dec. 7,
2000, at A4; Armstrong World Industries Seeks Bankruptcy Protection Reorganization: Firm Threatened
by Mounting Asbestos Liability Claims Will Develop New Strategy, L.A, TIMES, Dec, 7, 2000, atC3.

•» Asbestos Woe Leads Burns &JtyeftoF& 18,2000,
at 22 (citing "ê ike" in plainti^

84 See Queena SookKin^ (^Holdings '$aiti^^ Cases, WALL
ST. J., Jan, 8 , 2 0 0 1 , a t I ? l ^ ( ' | F i ^ ^ l iabi l i ty, G-Isaid that de spi t e s e t t l ing rnore than 5CfO,000 claii^^the; ;tune;of $1,5 billion^ there was no ebb in the tideof personal-injury claims, Iri f a c t , 64's chief e î̂ itî e o f f i c e r and general counsel, Richard A.
Weinberg, said there was a 'dramatic increase in the number of claims."1); G~l Holdings Implements
Strategy to Seek Bankruptcy Protection, 14 ASBESTOS & LEAD ABATEMENT REP., Feb. 1,2001 ("Almost
70,000 claims were f i l e d against the company last year, nearly double the number f i l e d in 1996,").
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The string of companies seeking resolution of their asbestos-related l iab i l i ty
through Chapter 11, coupled with the increasing pressures placed upon those companies
remaining outside the system, have led many observers to predict that there is "no end in sight"8 5

2. T h e r e was no prac t i cal check OB the accelerated claims f i l i n g s and
increased demands against non-bankrupt companies,

Many of the companies recently entering the bankruptcy system have cited
dramatic increases or "spikes" in the claims f i l e d against them and in settlement demands;8 6

These increases bear no apparent relation to changes in l i a b i l i t y or trends in disease. Yet, there is
*

no mechanism in place to stem the new f i l i n g s and escalating settlement demands iagairxst the
companies that remained outside of bankruptcy,

4For all the reasons catalogued above, d e f e n d a n t s have no e f f e c t i v e recourse in the
courts. Indeed, the threat of high v o l u m e ' j i t i g a t i o n in •unfavorable jur i sd i c t ions is precisely what

" See Credit Suisse Firs t Boston, Asbestos: The Dust Assassin Cries Out for Tort Reform 8, Nov. 11,
2000 ("According to our industry sources, without l eg i s la t ive action many more companies will also be
forced to f i l e for bankruptcy within the next two years owing to rising costs per claim."); Jeff St. Onge,
Owens Corning Bankruptcy Shows Scope of Asbestos Issue, DAILY BANKRUPTCY REV., Oct. 9,2000 ("Af l o o d of asbestos lawsuits since the mid-1960s have produced s p e c i a l t y law f irms that are f l e sh ing out
new clients and cases at an awesome rate. With an ever-increasing t ide of lawsuits, growing by 50,000 a
year by one estimate, the asbestos issue seems des t ined to throw several more companies into
bankruptcy.").

8fi See, e.g., Owens Corning Files Voluntary Chapter 77 Petition to Resolve Asbestos Liability, PRNEWSWTRE, Oct. 5,2000 ("Tjhe cost of resolving current and future claims, together with a f lurry ofrecent new f i l i n g s from p l a i n t i f f lawyers not part i c ipated in the HSP, led us to the Conclusion that a
Chapter 11 reorganization was prudent and neceBsary/')' Asb estos Woe Leads Burns & Roe to File forBankruptcy Relief, ENG. I^S-RECORD, Dec. 18; 2000, at 22(r io t ing that "'the number of cases brought
against the company increased t n a r k e d l y ' " } ; Qiieena Sook Kinx (3J Holdings 'Bankruptcy Filing Cites
Exposure in Asbestos Cases* WAtX ST. J., Jan. 8,2Q01 \ at Bl2 ("G-I's chief executive o f f i c e r andgeneral counsel, Richard A. Weinberg, said there was a 'dramatic increase in the number of claims."');
CW Holdings Implements Strategy to Seek Bankruptcy Protection, ASBESTOS & LEAD ABATEMENT
REP., Feb. 1,2001 (ci t ing "nearly double the number [of claims] f i l e d in 1996" as reason for
bankruptcy).
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empowers claimants and their lawyers to s h i f t and escalate their settlement demands essentially at
will. The criteria used in resolving claims have also proven to be a problem rather than a cure.
They have f a i l e d to screen out invalid claims, which continue to inundate the system.

F i n a l l y , the lack of a unified docket and lack of coordination among claimants*
counsel, who o f t en "have highly individual i s t i c s tyles and d i f f e r e n t approaches toward discovery
and trial," make resolution of the problem through negotiation impossible. See MANUAL FOR
COMPLEX LITIGATION § 33.24, at 317 (Federal Judic ia l Center 3d ed. 1995). Indeed , the rate of
new f i l i n g s has been spurred by the "arrival of new p l a i n t i f f f irms that apparent ly desire to move
large numbers of cases to generate substantial fees.1187 Thi s dynamic apparently was fa ta l to •
Owens C o m i n g ' s National Set t l ement Program.

•• i,C. In recent months, claims against Grace s u d d e n l y skyrocketed and now have
forced Grace into Chap t e r 11,

"*

The f i l i n g of this case is merely the latest development in the same story: Grace too
faced increased f i l i n g s in 1999 and - as the new bankruptcies were f i l e d - the unchecked,

*„uncontrolled claims process sh i f t ed its sights to Grace, and the claims volume took off.
More s p e c i f i c a l l y , as noted above, claims against Grace peaked in 1996 and

showed an e s tab l i shed , steady downward trend. The trend was not temporary. It lasted for years.
As shown in the f o l l o w i n g f igure, the trend ended in 1999, with a 28% increase in that year. And
that increase was only a pre lude to the 81% increase experienced in the year 2000:

87 Credit S u i s s e Firs t Boston, Asbestos: The Dust Assassin Cries Out for Tort Refonn 3, Nov. 28,2000.
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These trends have continued into the beginning of this year, Claims .were served in
January of this year at a rate 374% higher than January of 2000. February 2001 claims were
served at a rate 207% higher than February of 2000.

Even as bod i ly injury claims volume was sh i f t ed to Grace, numerous nation-wide
and individual state class action lawsuits have been f i l e d concerning Grace's attic insulation

<•product, a product that was never before the subject of l i t igat ion; in the last year or so, nine
lawsuits have been f i l e d seeking removal of ZAI from the attics of residential homes.88 This ,

98 Of the nine pending lawsuits, four are state class actions: Barbanti v. W,R. Grace & Co," Conn., No.00201756-6 (Spokane Cty,, Wash.}; Daily*. W.R. Grace & Co.- Ca*m,,No. GQ-t-656 (Madison Cry.,
Ill); McMurckie v. W.R, Grace ^C^C(mn.t No. PI 00-0015072 (ilennepin Cry., Minn,}; and Harris v.JO. Grace <fe Co., No, 833392-2{Manieda; Cty.^ Ga.) ; Four are f ederal class action lawsuits transferred
and coordinated by the Judi c ia l Panel on J v i u l t i d i s t r i c t Li t igat ion in In re; Zanolite Attic Insulation
Products Liability Litigation, MI& No, 1376 (D. Mass.): Lindhohn v. W.R. Grace & Co., No. 00 CV
10323 (D. Mass.); Price v, W.R. Grace & Co., No. CV 00-71-M (D. Mt.); Hunter v. W.R. Grace & Co.,
No. 00-569 (S.D. HL); Walsh v. W.R. Grace & Co, (Hennepin Cty., Minn, F i l e d Oct. 6,2000). The ninth
is an individual lawsuit that has been removed to f ederal court, Nelson v. W.R. Grace & Co. - Conn,, No.
BDV 01-110 (Cascade Cty., Montana).
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despi te the fact that, as is de tai l ed more My below, the evidence shows that the asbestos levels in
homes with ZAI are no higher than ambient levels in the normal air everyone breathes.
I V , T H E B A N K R U P T C Y S Y S T E M I S N O W T H E ONLY A V A I L A B L E M E A N S F O R

T H E A D J U D I C A T I O N A N B R E S O L U T I O N O F A S B E S T O S C L A I M S .
A t t e m p t s to resolve the asbestos l i t iga t i on problem g l o b a l l y outside the bankruptcy

system have f a i l e d . Confronted with a p p e l l a t e di sapproval of class c er t i f i cat ion for l i t iga t i on
purposes, j u d g e s and attorneys have proposed col lec t ive settlement of asbestos claims withia the
tort system, using class-action mechanisms. Thes e approaches, however, have not survived
a p p e l l a t e review. In two recent cases, Ortiz v. Fibreboard Corp. sn&Amchem Products, Inc. v.
Windsor, the Supreme Court blocked class-action settlements. S i m i l a r l y , while a number of

*.propo sa l s for l e g i s l a t i v e s o lu t ions have been advanced, Congress has f a i l e d to act.
As a result, the bankruptcy,system is now the only available means to deal with the

asbestos problem. Fortunate ly , bankruptcy a f f o r d s unique procedures that can be app l i ed to both
d e f i n e asbestos l i a b i l i t y and resolve valid claims.

A. The S u p r e m e Court has f o r e c l o s ed use of Rule 23 class s e t t l ement s to resolve
asbestos claims.
The Supreme Court has rejected proposal s for sett lement of asbestos claims within

the tort system not once, but twice. The Court has not turned a blind eye to the magnitude of the
problem. Indeed, it has cited most of the widely-recognized f l a w s that have led courts and
commentators alike to conclude that the system is in a state of "crisis." Nonethe l e s s , the Court
has ruled consi s tently that there are significant legal barriers to col lec t ive settlement of asbestos
claims within the tort system.
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InAmchem Products, Inc. v, Windsor, the Supreme Court invalidated an asbestos
class c er t i f i ca t ion and settlement on the grounds that common issues of law or fac t did not
predominate as required under Rule 23(b)(3) and the named parties would not "adequately protect
the interests of the class" as required under Rule 23(a)(4). 521 U.S. 591,625-26 (1997). Taking a
cue from the Advisory C o m m i t t e e ' s N o t e to the 1966 revision of Rule 23(b}(3), which indicated
that the class action device ordinarily was not appropria t e for resolution of'mass accident"
claims,83 the Court recognized that consolidation within the tort system is inconsistent with the
basic legal requirement of individualized determinations of individual issues.*0 Id. at 625. The
Court observed that because the class members were exposed to d i f f e r e n t asbestos-containing
products, in d i f f e r e n t ways, over d i f f e r e n t periods, and for d i f f e r e n t amounts of time, result ing in
d i sab l ing disease for some p l a i n t i f f s and no physical injury for othexs s the commonality

V A

requirement of Rule 2 3 ( b ) ( 3 ) was not s a t i s f i e d . See id. at 609,624.
Moreover, the Court expressed grave concern about the fairness of the settlement

i t s e l f because of what it viewed as the serious c o n f l i c t s of interest of the attorneys representing the
class. Id. at 626. As the Court observed, "the interests of those within the ... class are not
aligned." Id. More s p e c i f i c a l l y , the Court noted that "for the currently injured, the critical goal is

a* Advisory Committee Note , FED. R. Civ, p, 23{b){3) ("A 'mass accident' resulting in injuries tonumerous persons is ordinarily not ^appropriate; for a class action because of the likelihood that s i gn i f i can t
questions, not only of damages but q»f l i a b i l i t y and de f en s e s to l iab i l i ty , would be present, e f f e c t i n g
individuals in d i f f e r e n t ways. I n t h e s e circumstances aa action conducted nominally as a class actionwould degenerate in practice into m u l t i p l e lawsuit s separately tried.").

9 0 See also REPORT OF THE JUDICIAL CONFERENCE AD HOC COMMITTEE ON ASBESTOS LITIGATION 19
(Mar. 1991) ("[Clour t s of a p p e a l s general ly have not been amenable to class actions in mass tort cases.
One reason for this reluctance has been the view that tort claims require individual ized proof ofclaims.").
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generoios immediate payments. That goal tugs against the interest of exposure-only p l a i n t i f f s in
ensuring an ample, in f la t i on-pro t e c t ed fund for the future." Id.

More recently, in Ortiz v. Fibreboard Corp., the Court overturned an asbestos class
action settlement cer t i f i ed under 2 3 ( b ) ( l ) ( B ) . 9 1 J u s t i c e Souter's opinion for the Court recognized
that asbestos l i t igat ion "de f i e s customary j u d i c i a l administration.11 527 U.S. 815, 821 (1999).
Nonethe l e s s , the Court concluded that the draf ters of Rule 23 "did not contemplate that the
mandatory class action cod i f i ed in subdivision (b)(l)(B) would be used to aggregate unliquidated
tort claims on a limited fund rationale." Id, at 843, In so ruling, the Court f o l l owed the analysis
of a number of commentators who had observed that Rule 23(b)(l)(B) was not intended to be
utilized in the mass-tort context to s u p p l a n t bankruptcy proceedings, 9 2 Indeed, as the Second«.
Circuit had recognized, use of the class action device to resolve asbestos mass-tort l iabi l i ty,
"would surely lead to fur ther evasion of the Bankruptcy Code as other debtors sought relief in
mandatory class actions."93 The Court in Ortiz observed that there were "serious constitutional
concerns" implicated by such e f f o r t s . Id. at 845,

91 The class action settlement was negotiated with the aid of J u d g e J f i g g i n b o t h a m of the Fifth Circuitwho acted as a ."settlement fac i l i ta tor" and was c er t i f i ed by J u d g e Parker of the Eastern District of Texas,In re Asbestos Litig,, 90 F.3d 963, 970 (5th Cir. 1996), vacated, 521 U.S. 1114(1997), Cert i f i cat ion of
the settlement class action was a f f i r m e d by the Fifth Circuit over J u d g e Smith's dissent In re Asbestos
Litig., 134 F.3d 6 6 S ( 5 t h C i r . 1998), rev'd, 5 2 7 U . S . 815 (1999).

n See, e,g., Heniy Monaghaik^ Class
Members, 9% COLUiyi. L; REV. i l4$ r 1 If* (i99^) ^Tiie ; 'fi&rner^ of Rule23 did not envision theexpansive interpretations of the;^^ that, in mass
torts, (b)(l)(B) 'limited fond' classes W<>ujd emerge:;as the fact ional equivalent to bankruptcy byembracing 'funds' c f e sa t ed;by the H t i g a l o t i it$e)^:); $^ 134F.3d at (570, 672
(Smith , J.} dissenting (ê n̂  fund class to s e t t l e
asbestos mass-tort claims was "mani f e s t ly incorrect" because it " a v o i d j e d j the procedural protections ofthe bankruptcy code").

93 In re Joint R andS. Disl Asbestos Litig., 14 F.3d 726, 732 (2d Or. 1993).
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Such concerns led the Court to f ind that the Orth class cert i f i cat ion was defect ive.
Much as it had in Amchem, the Court focused on the "divergent interests of the presently injured
and fu ture claimants." Id, at 853. It observed that plaintiffs' counsel had an "egregious" confl ic t
because their interest was in "generous immediate payments," whereas future claimants' interest
lay in "an ample, in f la t ion-prot e c t ed fund for the future." Id. at 853,856. As a result, the Court
determined that "the a p p l i c a b i l i t y of Rule 23(b}(l)(B) to a fund and p lan purporting to liquidate
actual and potential tort claims is subject to question and its purported appl i ca t i on in this case was
in any event improper." Id. at 815. Such rulings have e f f e c t i v e l y blocked resolution of asbestos
claims within the c o n f i n e s of the tort system.

B. Proposed l eg i s la t iv e r e so lu t ions also have f a i l e d .
The Supreme Court urged Congress to act on the asbestos problem. In Amchem,

X-
' j fthe Court observed that "& nationwide adrninistrative claims processing regime would provide the

most secure, fair, and e f f i c i e n t means of compensating victims of asbestos exposure." 521 U.S. at
628-29. In Ortiz, the Court concluded that the "elephantine mass of asbestos cases... d e f i e s
customary j u d i c i a l administration and call s for national legislation." 527 U.S. at 821; see also id.
at 865 (Rehnquist, C.J., concurring) (observing that the asbestos crisis "cries out for a l egi s lat ive
solution").

These cal l s for action, however, were not new. A variety of other voices, including
the asbestos manufacturers and their insurers as well as neutral commentators, had been urging
Congress to act for many years. These calls: led: to congressional consideration Of, but no action
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oc> the problem.9* In 1981 and 1982, Congress considered three d i f f e r e n t b i l l s to address the
problem by setting up a fund to pay b ene f i t s to victims of asbestos-related disease.95 In 1983,
Congress considered the Occupational Disease Compensation Act, which would have made
compensation f r o m ' a n a t i o n a l insurance pool the exclusive remedy for asbestos-related claims
brought against employers.*6 In 1984, Congress considered the Asbestos Workers1 Recovery Act,
which would have established a compensation fund fed by government and industry to serve as
the exclusive remedy for injured workers against their employers and asbestos manufacturers.97

Similar e f f o r t s continued throughout the 1990s. In 1991, prodded by the Judi c ia l
Conference Committee Report urging Congress to consider a l e g i s l a t i v e resolution to the asbestos
l i t iga t ion crisis,98 Congress again convened hearings on the matter,*9 yet took no action. Indeed ,

* DEBORAH R, HENSLER ET AL.> ASBESTOS IN THE COURTS: THE CHALLENGE OF MASS Toxic TORTS
29 (Rand last 1985); Steven L. Schu l t z , In re Joint Eastern and Southern District Asbestos Litigation:
Bankrupt and Backlogged-A Proposalfor the Use of Federal Common Law in Mass Tort Class Actions,
58 BROOK, L. REV. 553, 555 ( 1 9 9 2 ) ("The sheer number of asbestos cases pending in the courts has led
to cal l s for congressional action by commentators, district j u d g e s , circuit court j udge s and even by ajudic ia l conference chaired by the Chie f Jus t i c e of the United State s Supreme Court. Yet de sp i t e the
increasingly desperate situation faced by the courts, Congress has consistently f a i l e d to adopt a nationalresponse to the crisis." (footnote s omitted)).

95 Asbestos H e a l t h Hazards Compensation Act, H.R. 5224, 97* Cong., 1" Sess. ( 1 9 8 1 ) (the Tenwick
bill 1'); Asbestos H e a l t h H a z a r d s Compensation Act, S.1643,97* Cong,, 1" Sess. ( 1 9 8 1 ) (the "Hart bill");Occupational H e a l t h Hazards Compensation Act, H.R. 5735,97* Cong., 2d Sess. (1982) (the "Millerbill").

86 H.R. 3175, 98* Cong., 1« Sess. (1983).
57 Asbestos Workers'Recovery Act, S. 2708, 98* Cong., 2d Sess. (1984).
>* See REPORT OF TTIE JIJ&ICIAL;C^

(Mar. 1991); see alsoAmchem, 521 tJ.Si at 598 (MAs recommended by the Ad Hoc Committee, the
J u d i c i a l Conference of t h e i U n i t e d Stat e s urged Congress to act.... To this date, no congressional
response has emerged.").

99 See Asbestos Litigation Crisis in Federal and State Courts: Hearings Before the Subcommittee on
(continued,..)
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as recently as this past year, recognizing that "f a j sbe s to s personal injury l i t iga t i on is unfair and
i n e f f i c i e n t , and imposes a crushing burden on li t igants and taxpayers alike,"100 Congress held
hearings on the Fairness in Asbestos Compensation Act, which would have created a nationwide
administrative claims-resolution process to compensate asbestos victims "rationally and
e f f i c i e n t l y . " J°' Unfor tunat e ly , the Act met the same f a t e as its predecessors and never made it out
of Congress-m

C. Chapter II a f f o r d s e s tablished procedures which can be used to d e f i n e andresolve mass-tort l iabil i ty.
Given the Supreme Court's recent rulings concerning the class action device and

C o n g r e s s ' s f a i lur e to act, the bankruptcy system remains the only available option for de f in ing
and resolving Grace's asbestos l iabi l i ty. Fortunate ly, Chapter 11 " o f f e r s a structured system to
manage m u l t i p l e l iabil i t ie s and has provided a forum for companies with massive l iab i l i t i e s to

''jtattempt to do so."103

99 (...continued) ' - '•
Intellectual Property and Judicial Administration of'the House Committee on the Judiciary, I 0 2 d C o n g . ,
1* & 2d Ses s . (Oct. 24,1991 and Feb. 26-27,1992).

500 Fairness in Asbestos Compensation Act of 1999, H.R. 1283,106* Cong., 1 * Sess. § 2(1), at 1.
101 145 Cong. Rec, S3457-D1, at *35Q0 (Sen. Ast t c ro f t) . See also H.R. 1283,106* Cong., 1" Sess. at 1(stating that purpose of Act was to "establish legal standards and procedures for the fair, prompt,

inexpensive, and e f f i c i e n t resolution of personal injury claims arising out of asbestos exposure"),
f0 i See Hyde Puts Qff Asbestos^ I9$>9)

(noting that QwiirrriatvHyd^^ moving through hiscommittee, annoimcing Ms in̂ ^ Credit Suisse First
Boston, Asbestos: The I>ust^ A ("[Tjhe ClintonAdminis trat ion and the Association of Trial lawyers of American fought the bill as an infringement ofindividual rights" and as a result "[t]hs bill was killed.").

1 0 3 1 REPORT OF THE NATIONAL B ANKRUFTCY REVIEW COMMJSSION 315, Oct. 20, 1 997.
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Over the years, courts in prior mass-tort bankruptcies have evolved (and improved
upon) procedures designed to f a c i l i t a t e the resolution of mass-tort claims. Those procedures
include;

» Conso l ida t i on of all claims in one court.
*« Preclusion of collateral l i t igat ion in other courts.
» A procedure for i d e n t i f y i n g the universe of existing claims.
* Representation of iuture claimants.
* Consol idat ion (through a committee) of c l a i m a n t s ' c o u n s e l .
* Procedures for d i sa l lowing invalid claims, by way of ob j ec t ions and l i t igat ion over

claim validity. i.
9 Procedures for e s tabli shing the criteria to be used in s e t t l ing claims.
* Creation and fund ing of aVust, pursuant to the debtor's p lan of reorganization,

with criteria and procedures for evaluating, c l a s s i f y i n g and paying valid claims.
* A permanent injunction channeling all tort claims that might otherwise be brought

against the debtor or its a f f i l i a t e s to a post-confirmation trust.
i

T h i s section b r i e f l y reviews the evolution of these procedures, f o l l o w e d by a summary, in the next
section, of how such procedures should be deployed in this case.

1. J o b n s - M a n v J l I e
Early mass-tort bankruptcies demonstrated the importance of controlled lit igation

within the bankruptcy system. Whi l e the original Jqhns-Manvi l i e p lan of reorganization
established an important precedent for channeling all claims to a post-confirmation trust, the
Manvi l l e Trust nonetheless f a i l e d i n i t i a l l y because it allowed the uncontrolled return of claims to
the tort system. S p e c i f i c a l l y , the M a n v i l l e Trust's design allowed all claimants to go back to the
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tort system to l i t i g a t e their claims 120 days a f t e r they f i l e d a claim against the Trust , Claimants
proceeded to l i t iga t i on en masse all over the country, forc ing the Trust to l i t iga t e on several j & o n t s
at once and thereby draining resources that could have been used to compensate claimants.104

J u d g e Weinstein, who intervened during the Manvil le bankruptcy proceedings and
corrected some of the early problems with the Trust, observed that the problems stemmed in part
from the inf luence of certain plaintiffs' attorneys who "used their control [of the Trus t] to amass
huge -fees for themselves, s t r i p p i n g the trust of its assets, d e s p i t e the e f f o r t s of the courts

r
supervising the trust to limit the f e e s to reasonable amounts/ 1 0 5 Indeed, J u d g e Weinstein
o b s e r v e d ' t h a t there "was a frenzied oSense by p l a i n t i f f s bar to d i spo s e of claims by the hundreds

*
and thousands at a time and collect f e e s before the Trust went broke" and that "[t]he hundreds of*.
millions of do l lar s in f e e s received by plaintiffs' attorneys made assembling large s table s of

v_ • .claimants hugely pro f i tab l e . " 1 0 6 Due to f l a w s in the plan and high administrative costs, the

1M In re Joint E. & S.Dist. Asbestos Litig., 129 B.R. at 753; Frank Macchiarola, The Manville PersonalInjury Settlement Trust: Lessons for the Future, 17 CARDQZO L, REV, 583, 602-03 (1996) ("The Trust
mechanism was poorly designed and highly vulnerable to l i t i g a t i o n / . .. The Trust did l i t t l e to e f f e c t i v e l yapportion its f u n d i n g among all po s s ib l e claimants because their settlements were docket driven.").

' * J A C K B ; VVEiysrr^, iNDlvii^L J ^ ("Whether i tconsists of -a trust, a libinidation^ must be
absolutely rrce of insider abuse., . . If p la in t ir i s control t j i e appointo«»t of attorneys, administrators,
accountants, and trastees, th<: Mtit^^^ brought the f irstmajor asbestos claims in t h e M i n f y i l l e : bankruptcy ^ the rapid disintegrationQ f t h e M e n v i l l e T i u s t a ^
operations,"). See also J F r a n k ^ Trust; Lessons for
theFvture, 17 GARDOZO L, f eny; 583, 663 i l ^ 6 J ( n T h e Trusiv in essence, was captured andhe ld hostageby th e p la in t i f f s ' bar . ").

106 In re Joint E. & S. Dists. Asbestos Litig., 129 B Jt at 758. See also Frank Macchiarola, The
Manville Personal Injury Settlement Trust: Lessons for the Future, 17 CARDOZO L. REV. 583, 604
(1996).
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Manvil le claims-resolution process had to be dra s t i ca l ly overhauled. See In re Johns-Manvilk
Corp,, 982 F.2d 721, 727 (2d Cii. 1992), modified, 993 F.2d 7 (2d Cir. 1993).

2. A.H. Robins
In contrast to the early M a n v i l l e experience, the procedures established in the

reorganization of A.H, Robins proved quite successful in resolving claims fa i r ly and e f f i c i e n t l y .
A.H. Robins faced an "avalanche of actions f i l e d in various state and federal courts throughout the
United Sta t e s ... seeking damages for injuries a l l e g e d l y sustained by the use of an intrauterine

rcontraceptive device known as a Dalkon Shield." A.H. Robins Co. v. Piccinin, 788 F.2d 994, 996
(4th Cir.), cert dented, 479 U.S. 876 (1986). M i n d f u l of the Manville history, the Robins, court
approved a p lan that o f f e r e d f l e x i b l e and easy-to-administer payment options that encouraged the

i.

orderly resolution of claims. The Dalkon S h i e l d claimants were permitted to l i t igate their claims,
but not at the expense of those who did not wish to do so.107

The Dalkon Shie ld Trust was able to resolve thousands of pending claims quickly
by avoiding the costs associated with litigation. 1 0 8 Of the over 350,00,0 claims f i l e d , only about

i

6,600 claimants ini t ia l ly elected arbitration or trial.109 Thus, the vast majori ty of claimants found

107 See Georgene M. Vairo, The Dalkon Shield Claimants Trust: Paradigm Lost (or Found)?, 61
FORDHAML. REV. 617, 637-51 (1992). .

m See , e .g . , J ACKB.WEINSTEIN, INDIVIDUAL JUSTICE IN MASS TORT LITIGATION 280-81 n.88(1995)
("Some trust mechanisms have funct ioned very well. The Dalkon S h i e l d Claimants Trust has been., cm
the whole, a success,"); Georgene M. Vairo> Qeorgine, The Dalkon Shield Claimants Trust, and the
Rhetoric of Mass Tort Claim Resolution, 31 LpY. L.A. L. REV; 79,153 (1997) (observing that theDalkon Shie ld Trust's approach to resolving claims "worked Well").

'* Georgene M. Vairo, Georgine, The Dalkon Shield Claimants Trust, and the Rhetoric of Mass TonClaims Resolution, 31 LOY. L.A. L. RBV, 79,145 (1997).
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immediate compensation o f f e r e d by the Trust to be "fair and ju s t ," 1 1 0 Of the remaining 6,600
claims, only a handful u l t imate ly proceeded to an arbitration hearing or trial. As of 1997, fewer
than 300 of the claims were in arbitration or l i t i ga t i on , and about h a l f of those claims had been
resolved. The Trust was able not only to reduce administrative costs, but also to resolve pending
tort claims "in about h a l f the time cont empla t ed ," 1 1 1 All t o l d , by 1997 virtually all of the claims
had been resolved for far less than the $2,4 b i l l i on fund (as augmented by accumulated interest
f r o m ' i n v e s t m e n t s ) approved by the court to cover all tort claims through the post-confirmation

i

trust.5 1 2 In comparison "with the Manvi l l e Trus t , the Dalkon S h i e l d Trust, during the f ir s t four
years of its operation, processed f i v e times as many claims, paid the f u l l face amount of its

»

settlement o f f e r s , and incurred one-tenth the administrative cost per claim."3

The success of the Dalkon S h i e l d Trust (and the fa i lur e of the Manville Trus t)
\/

demonstrated the importance of avoiding continued mass-tort l i t i ga t i on and employing f l e x i b l e
payment options.

3. Dow Coming . '',_
These lessons were taken to heart in the subsequent Dow Coming reorganization.

In 1992, the Food and Drug Administration ordered that silicone-gel breast implant s be taken off
the market due to concern that they may cause connective tissue disease. In re Dow Coming

"° Id. at 154.
1 1 1/rf. at 155. ;
^ Id. at 126-27.
"3 See Georgene M, Vairo, The Dalkon Shield Claimants Trust: Paradigm Lost (or Found)?, 61

FORDHAM L, REV. 617, 655-56 (1992). In 1992, for example, the Dalkon Shie ld Trust spent $400 per
claim on administrative costs whereas the ManviUe Trust spent $4,900. See id. at 656 n.140.
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Corp., 211 B.R. 545,551 (Bankr. E.D. M i c f e , 1997). On the heels of the PDA's action and the
attendant publ i c i ty, a wave of lawsuits against breast implant manufacturers soon f o l l o w e d . In
1992, more than 3,000 such suits were commenced, including dozens of class actions. Another
15,000 actions were f i l e d in 1993 and 1994. Id. Dow Coming faced the prospect of d e f e n d i n g
i t s e l f s imultaneous ly in m u l t i p l e trials and experienced "exorbitant settlement demands" from
plaintiffs' lawyers at tempting to use the leverage from the looming trial dates to extract
concessions. Id, at 553* Unable to meaningful ly l i t i g a t e the mass of claims in the tort system,

:

Dow Coming sought resolution of the claims through procedures avai lable within the bankruptcy
system.

•

At the outset, Dow Corning objected to the asserted claims on the ground that there
was no s c i en t i f i c evidence or expert opinion testimony admissible, under the standards set f o r t h in

x
j>Daubert v. MerrellDow Pharmaceuticah, 509 U.S. 579 ( 1 9 9 3 ) , to support a f i n d i n g that silicons

gel breast implants caused disease. See In re Dow Corning Corp. ,211 B.R. at 554; In re Dow
Corning Corp., 215 B.R. 346,348 (Bankr. EJD. Mich. 1997). Accordingly, Dow Corning asked
the bankruptcy court to (1) determine whether the c laimants ' s c i en t i f i c evidence was admiss ible
under Daubert, and (2) grant its motion for summary judgment and disal low thousands of pending
disease claims for lack of s u f f i c i e n t admiss ible evidence of causation. The court agreed that it
could a d j u d i c a t e such threshold issues in order to assess the val idi ty of the asserted claims. See In
re Dow Corning Corp., 215 B.R. at 352. Estimation of those claims that were not disallowed
would proceed f o l l o w i n g adjudicat ion of t h e d e b t o r ' s l i ab i l i ty . See In re Dow Coming Corp., 211
B.R.at555 .
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W M l e the debtor's summary judgment motion on threshold issues of disease
causation was p e n d i n g - and against that backdrop - the parties negotiated a consensual plan of
reorganization.114 That plan set out criteria for a l lowabl e disease claims, provided for e f f i c i e n t
and fair compensation mechanisms for those who opted to s e t t l e , and further provided that
unsettled claims would be subjected to a controlled l i t i g a t i o n process that would provide the
opportunity for resolution of the same threshold, s c i ent i f i c issues.

The Dow Corning p l a n has been confirmed, In re Dow Corning Corp,, 244 BJt
i

718 (Bankr, E.D. Micb. 1999), aff'd, 255 B.R. 445, 545 (EX). Mich. 2000), and the appeal of the
confirmation order is pending.

*

4. Babcock & Wilcoxf t ,•i,.

Most recently, proposed procedures similar to those implemented in the Robins
V,

and Dow Corning bankruptcy proceedings were proposed in an asbestos Chapter 11 by Babcock
& Wilcox . The initial procedures (withdrawal of reference, bar dates, special claim forms) have
been approved by the court, and the case is underway,

As noted above, Babcock & W i l c o x , much like Grace, fa c ed increasing settlement
demands and was forced to seek protection under Chapter 11. At the debtor's request, the District
Court f ir s t p a r t i a l l y withdrew the reference from the bankruptcy court to resolve threshold issues

IW After ruling that it iftad the power to decide t^e sumirjary judgrnent motions, the bankruptcy courtdeclined to consider Uie motions andReferred their consideration to the District Court, W h i l e the
summary judgmen t motions were pending, and a f t e r preliminary hearings regarding the motions had
been held before the District Court, the parties negotiated a consensual p lan of reorganization, which
received the necessary; approving votes and was approved by the bankruptcy court cm November 30,1999. •
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relating to the c o m p a n y ' s l i ab i l i ty coneerning various categories of claims. See In re The Babcock
& Wilcox Co., 2000 WL 422372 (E.D. La. 2000).

The court then set a bar date and craf t ed a special proof of claim form to be used in
setting out the fac tual basis for claims. The bar date is due to expire soon, and the court
anticipates "motions for summary judgment on threshold l i a b i l i t y issues." Id. at -*5, The
threshold issues the court will consider include "the appropriate standard of l iab i l i ty, the
availabi l i ty of punitive damages, the val idi ty of claims by unimpaired individual s , the va l id i ty of
claims based on unreliable s c i en t i f i c evidence of disease and/or causation, the appropriate statute

*

of limitations, and the a p p l i c a b i l i t y of the sophi s t i cated purchaser and government contractor
defense." Id at *4.

i
Absent a negotiated plan'of reorganization, the debtor will seek to (1) d i sa l l ow

claims based upon summary judgment rulings; (2) estimate the value of remaining claims; and (3)
structure a trust to pay valid claims pos t-conf irmation,
V. WHAT S H O U L D BE A C C O M P L I S H E D IN THESE C H A P T E R 11P R O C E E D I N G S . ' -

The tool s developed in prior mass-tort bankruptcies can be adapted to this case.
This section of the brief outlines the procedures that may be f o l l owed.

A. The central task is to return claims resolution to a c o n t r o l l e d and rationalizedprocess that pays only valid claims.
In the mass-tort context, the goal must be to obtain "a single, uniform, fa ir and

e f f i c i e n t resolution of all claims growing out of a set of [ r e l a t e d ] events."11* The procedures

t)J f i dward H. Cooper, The (Cloudy) Future of Class Actions, 40 Am. L REV. 923, 947 (1998).
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developed by bankruptcy courts in the past provide a means to acliieving this end. The current
- spike in claims experienced by Grace not only is unwarranted, it is unmanageable. W h i l e the
automatic stay will s top this uncontrolled f l o w of claims, the central goal of the case must be to
de f ine a universe of valid claims and provide for the payment of such claims through a post-
confirmation trust.

B, The only available vehicle for ac compl i sh ing this task is to enforce the proof
and l iab i l i ty requirements whose absence has brought Grace here.
Critical in this process is to cure the problem that has led to Grace's f i l i n g :

Claimants have not had to meet wel l-e s tabl i shed proof and l i a b i l i t y requirements because mass
sett lements eroded or abrogated such requirements, indeed, a number of commentators have
observed that such rational determinations of l iab i l i ty concerning asbestos claims have been
Jacking in the tort system where the courtsJiave f a i l e d to engage in stringent jud i c ia l "gate
keeping" in order to weed out "weak and f r ivo lou s claims." Castano v. American Tobacco Co,,
84 FJd 734,747 n.24 (5* Or. 1996) (observing that, if such scrutiny were a p p l i e d , "even a mass
tort like asbestos could be managed... in a way that avoids j u d i c i a l meltdown"). The
fundamental problem is that; " [ t j h e ordinary tori-law requirement that a claim be supported by an
injury has been lost in asbestos.... Today, given the volume of claims and the disappearance of
any e f f e c t i v e injury requirement, d e f e n d a n t s are paying those who are not really i n j u r e d . ' 1 " 6

"« REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES AND THE WORKING GROUP ON MASSTORTS, REPORT ON MASS TORT LITIGATION 2, Feb. 15 ,1999 (comments of John Aldock).
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C. The District Court should maintain jur i sd i c t i on over all matters regardingG r a c e ' s tort l i a b i l i t y .
In order to move the case forward, Grace is asking the District Court to use its

power to control all matters relating to Grace's tort l iabi l i ty." 7 Only in this fashion can. Grace's
l iab i l i ty be d e f i n e d once and for all and the procedures available to the District Court used
e f f e c t i v e l y .

Two s t ep s are required: f i r s t , s taying any collateral l i t iga t i on outside the
bankruptcy proceedings, which may a f f e c t the debtor's estate; second, retaining juri sdic t ion over
issues re lat ing to Grace's tort l iab i l i ty . .

1. Protect ion against co l la t eral l i t iga t ioa ,
«

The centralization of the, l i t i g a t i o n is expres s ly provided for under existing
bankruptcy rules through the automatic stay of pending l i t igation. The automatic stay serves the

*dual purpose of (1) giving the debtor a breathing spel l from the pressures that prec ipi tated its
bankruptcy f i l i n g and (2) pro t e c t ing creditors by promoting the bankruptcy goal of equal
treatment. Constitution Bank v. Tubas, 68 F.3d 685, 691 (3d C i r . ' 1 9 9 5 > , Taylor v. Slick, 178 F.3d
698, 702 (3d Cir. 1999), cert, denied, 528 U.S. 1079 (2000); See also Matter of Commonwealth
OilRef. Co,, 805 F.2d 1 1 7 5 , 1 1 8 2 (5* Cir, 1986) ("The purpose of the automatic stay is to give
the debtor a ' b r e a t h i n g spell' from his creditors, and also, to protect creditors by preventing a race
for the debtor's assets.?^ cert denied, 483 U.S. 1005 (1987).

The automatic stay "is of broad scope," Tubas, 68 F.3 d at 691, " a f f o r d i n g the
parties and the Court an -opportunity t o a p p r o p r i a t e l y resolve competing economic interests in an

117 Edward H. Cooper, j»e (Cloudy) Future of Class Actions, 40 ARIZ. L. RBV. 923,947-49 (1998).
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orderly and e f f e c t i v e way," Toy/or , 178 F,3d at 702. It is designed "to protect debtors from
creditors and creditors from each other." Matter of Walker, 51 F.3d 562, 566 (5th Cir. 1995)
(citing S, Rep. No. 989,95th Cong., 2d Sess . 49-55 (1978)), In furtherance of that purpose, the
automatic stay makes clear the bankruptcy court's centralized jur i sd i c t i on over the debtor's assets
and " f or e s ta l l s] the race to levy upon or make claims against the debtor's property with possibly
inconsistent results." Holland America Ins, v. Roy, 111 F . 2 d 9 9 2 , 995 (5* Cm 1985)."*

- In the present case, the automatic stay should be supplemented by issuance of an
injunction barring certain fraudul ent conveyance and asbestos-related l i t iga t i on against entities
f ormer ly a f f i l i a t e d with Grace, As set f o r t h in Grace's "Plaintiff s ' Motion for a Temporary

*
Restraining Order and Preliminary Injunct ion Staying All Asbestos-Related and Fraudulent

i.

Trans f e r Claims Against AfSIiated Entities," that l i t i g a t i o n purports to raise issues concerning
assets of the estate in this case. Thos e issues should be resolved in the sole proceeding designed
to muster and preserve those assets, i.e., the present case. These matters are set f o r t h in more
detail in the motion i t s e l f , which was f i l e d contemporaneously with this Informational Brief.

2. Maintaining j u r i s d i c t i o n in the District Court
The second prong of Grace's proposal to centralize the l i t igation involves exercise

by the District Court of jur i sd i c t i on, at least in i t ia l ly , over the tort l i a b i l i t y issues that are raised by
this case. T h i s proposal is set f o r th in Grace's Motion to Part ia l ly Withdraw the Reference and

_m Theautorsatic^is;^ i t sin a number of :|«co^r|inat6d proceedings in d i f f e r e n t courts, to preclude one creditor from pursuing a
remedy to the disadvantage of pier creditors, and to provide the debtor and its executives with a
reasonable respite from protracted l i t igat ion, during which they may have an opportunity to f ormulat e a
plan of reorganization for the d e b t o r . ' " / * re Continental Airlines, 177 B.R, 475,479(D. Del. 1993)

.//. Robins Co. v. JPiccinin, 788 F.2d 994,998 (4th Cir,), cert, denied, 479 U.S. 876 (1986)).
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also is outlined b r i e f l y below. In essence, fay retaining jur i s d i c t i on over tort l i a b i l i t y issues, the
District Court can achieve three basic goals: (1) by-passing jur i sd i c t i onal d i sput e s concerning the
power of the bankruptcy court to resolve bod i ly injury claims; (2) taking advantage of the Court's
expertise as an A r t i c l e HI court to address the Daubert issues that are implicated by substantial
segments of the l i t iga t ion against Grace; and (3) maintaining overall control over the direction of
this case - direct District Court involvement has been critical to the successful resolution of prior
mass-tort bankruptcies,

D. The claims against Grace then can be addressed on a category-by-categorybasis.
Once all tort l i ab i l i ty matters have come to rest be fore the District Court, the

d e f i n i t i o n of Grace's l i a b i l i t y can take place systematically. The process should be tailored to the
d i f f e r e n t categories of claims: ;

V

1. Li t iga t ion regarding Grace's attic i n s u l a t f o o product.
Grace believes that all claims arising from this newest round of l i t i ga t i on are

«•

without merit and should be disallowed in meir entirety.
To this end, Grace will seek to e s tabli sh a bar date for attic insulation claims

p r o m p t l y a f t e r the f i l i n g of this case. A bar date serves the important purpose of "enabling] a
debtor and his creditors to know, reasonably prompt ly , what parties are making claims against the
estate and in what general: amounts." In re Kolstad, 928 F.2d 171,173 (5 t h Cir.), cert, denied, 502
U.S. 958 ( 1 9 9 1 ) . A pr^otript bar date will p r o v i l p ^ r i l i a l i t y ' 1 concerning the universe of asserted
property damage elaiins;^ <& Compensacion at
Paciente, 125 F3d 9,17 (1 * Cir. 1997).
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Once the bar date has passed, Grace will ask the District Court to determine the
v a l i d i t y of the attic insulation claims on a consolidated basis under Daubert and will move for
summary j u d g m e n t under Rule 56. See In re The Babcock& Wilcox Co., 2000 WL 422372, at *4
(E.B, La, 2000) (withdrawing the reference to determine "the val id i ty of claims based on
unreliable s c i e n t i f i c evidence of disease and/or causation"); In re Dow Coming Corp,, 215 B.R.
526,529 (Bankr. ED. Mick 1997) (applicat ion ofDaubert in complex personal injury
bankruptcy case).

The Supreme Court in Davbert directed the lower f ederal courts to act as
"gatekeepers" to ensure that p r o f f e r e d s c i ent i f i c evidence is not only relevant, but also reliable,
SeeKtanho Tire Co., Ltd. v. Carmichael,526 U.S. 137, 147 (1999) ("gatekeeping" requirement

i.f ," a p p l i e s to all expert testimony"). The assessment of whether p r o f f e r e d expert testimony is
Vadmi s s i b l e under Federal Rules of Evidence 702 and 703 is a preliminary question for the court,

See FED R. EVID. 104(8); Daubert, 509 U.S. at 592-93. In making that preliminary assessment,
the court must scrutinize whether plaintiffs' evidence survives t h e Z t a a & e r f screen - that is, the
court must make "a preliminary assessment of whether the reasoning or methodology underlying
the testimony is s c i e n t i f i c a l l y valid and of whether that reasoning or methodo logy properly can be
appl i ed to the fa c t s in issue." Daubert, 509 U.S. at 593.

Expert opinion evidence must be rejec ted where "there is s imply too great an
analytical gap between the idata and the opinion oiiered." General Elec. Co, v. Joiner, 522 U.S.
136,146 (1997). '^^^re^:i^i:^^^l^€^(3^Cir. 1999), 'cert, denied, 120 S.
Ct 2238 (2000); Moore v. Ashland Chem,, Inc., 151 F.3d 269,279 (5 th Cir. 1998) ("[TJhe district
court did not abuse its discretion in f i n d i n g that the 'analytical gap' between [the expert's]
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causation opinion and the s c i en t i f i c knowledge and available data advanced to support that
opinion was too wide."), cerL denied, 526 US. 1064 (1999).

Under Daubent claimants must f ir s t come forward and demonstrate to the Court
that their evidence is admissible. See Celolex Corp. v. Catrett, 477 U.S. 317,325 (1986); Elhns
v. Ridiardson-Merreil, Inc., 8 F.3d 1068,1071 (6* Or. 1993) ( a f f i r m i n g grant of summary
judgment oa Baubert grounds), cert, denied, 510 U.S. 1193 (1994). The "proponent of the expert
testimony" must "prove by a preponderance of the evidence that the testimony is reliable."
Tanner v. Westbrook, 174 F.3d 542,546 (5 th Cir. 1999).

In order to survive judic ia l scrutiny under Daubert, claimants must provide reliable
s c i ent i f i c evidence demonstrating that exposure to Grace product s is linked to disease. Evidence

*•

linking a s p e c i f i c chemical or toxin to disease is inadmissible unless there is "an established
v,

s c i ent i f i c connection between exposure and illness," including "information on the level of
exposure necessary for a person to sustain injuries." Moore, 151 F.3d at 278. Indeed, "{scienti f ic
knowledge of the harmful level of exposure to a chemical, p lu s knowledge that the p l a i n t i f f was
exposed to such quantities, are minimal fa c t s necessary to sustain the p l a i n t i f f s * burden in a toxic
tort case." Alien v.fetinsylvaniaEng'gCorp,, 102F.3d 194,199 (5* Cir, 1996).m

"' See also WW$^l^$f^ #P$i. 1106 (g* Cir. 1996) fa p l a i n t i f f in a toxic tortcase must prove the;level so f":expos^:that are hazardous to human beings generally as well as thep l a i n t i f f s a c t u a l i l f & j g f l e i s u r e to-ti ie;de^ndant*8 toxics s u b s t a n c e . 1 ' ) ; in re TMILitig. Consol.fV<*^7^, 927 f. S^^
"support the fundamental iiass^iriptioii;. V .that doses were signiiicantly higher than originally estimated"),
affdinpart, rw'd^jpaft, 193 F'$$j& (3d Gir.;i?99)>amended, 199 F.3d 158 (3d Gir. 2000), cert.denied, 120 S, Gt. p38 £200̂ ;̂  203 (M.D. Pa. 1996)
(exc lud ing expert testimony where expert's study, "standing alone, cannot speak to the issue of whether
the observed tree damage resulted form radiation exposure" and thus, could not assist the jury in
"determining whether or not persons (end trees) in the TMt area at the time of the accident were exposed

(continued...)
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Grace maintains that attic insulation claimants will be unable to meet these criteria.
Scien t i f i c testing of the air in homes with ZAI has found almost non-detectable or zero asbestos
levels. IB Barbanti v, W.R. Grace & Co., No. 00201756-6 (Wash. Super. Gt. Spokane County),120

analysis of ZAI samples taken in homes - by both plaintiffs' and de f endant s ' experts - concluded
that ZAFs asbestos content by weight was between .001 to .01 of one percent asbestos (i.e., .0001
to .OQ001). ' 2 1

In tests by the EPA on homes in Ubby, Montana containing ZAI, the highest
asbestos air concentration was .0003 f / c c . m Thi s is 300 times lower than the permissible
occupational exposure level of 0,1 f/cc, 8 hours a day, 50 weeks per year for 45 years set by the
Occupational S a f e t y and H e a l t h Administration ("OSHA"). In fa c t , most of the EPA's air

: *.
samples did not f ind any asbestos f iberi at all.

According to tests run by plaintiffs' expert in the Barbanti case, the time-weighted
average exposure in an attic would be .05 to 0.1 f / c c . 1 2 3 At these levels, a homeowner would have

-"* (...continued)
to radiation").

!2° Barbanti is a pending state-wide class action purportedly brought on behalf of owners of buildings
containing ZAI.

U l Barbanti plaintiffs' •fetjpdt, iBmcst R; Catcher, Depositt'on at 146:23-25; Test imony of Richard J.
Lee ("Lee T e s t " ) in Barbanti, Nov. 30,2000 Transcript at 54:1-14.

' * L e e Tes t a t 62:21-63:12.
1JS Id. at 76:24-77:10 (though Grace does not believe that plaintiffs' data was s c i en t i f i ca l ly valid due to

an unrealistic testing environment and numerous computational errors).
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to be exposed at least eight hours a day for 12,000 days in order to experience any risk of an
asbestos-related disease,I M

If the claimants cannot meet their burden, or if the Daniel-tested evidence they
produce is otherwise in su f f i c i en t to allow a reasonable jury to f ind in their favor, Grace's
summary judgment motion must be granted, and the claimants' disease claims must "be disallowed
as a matter of law. See Anderson v. Liberty Lobby, fac,, 477 U.S. 242, 248 (1986) (standard under
Rule 56); see also In re Bario Tech. Servs., Inc., 181 B.R. 255,256 (Barikr, WD. Pa. 1995) ("The
summary judgment standard of Fed. R. Civ. ?. Rule 56(e) app l i e s in bankruptcy cases.").

W h i l e Grace maintains that such claims should be disallowed OB the grounds that
al l egat ions that Grace's ZAI product can cause disease fai l under Daubert, should the District

*.Court conclude that summary judgment is inappropriate , Grace will seek adjud i ca t i on of these
claims on a consolidated basis through a Bench trial. Rule 42(a) "confers upon a district court
broad power, whether at the request of a. party or upon its own initiative, to consolidate cases for
trial as may f a c i l i t a t e the administration of justice." Ellerman Lines, Ltd, v. Atlantic & Gulf
Stevedores, foe,* 339 F.2d 673,675 (3d Or. 1964), cert, denied, 382 U.S. 812 (1965), See also In
re Air Crash Disaster at Florida Everglades on December 29,1972,549 F.2d 1006,1013 (5th
Cir. 1977) (Rule 42(a) contains a "broad grant of authority," which "has been app l i ed liberally,").

Indeed, the trial court's managerial power is "especially strong and f l e x i b l e " in
matters of consolidation. In re Air CrasKMsaster, 549^^26. at 1013. J u d g e s have been "'urged
to make good use of Rule 4 2 ( a ) . . . in order to expedite the trial and eliminate unnecessary

124 Tes t imony of Dr, W i l l i a m Hughson mBarbanti, November 30,2000 Transcript at 7:15-8:22.
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repetition and confusion/" Id, Rule 42{a) authorizes courts to "make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay." FED. R. Crv. P. 42{a).
Consol idat ion in this case is appropriate because it will "eliminate unnecessary repetition" in the
resolution of common issues of law and fact and will he lp expedite resolution of the bankruptcy
proceedings. SeeJentins v. RaymarkIndus, Inc., 782 F.2d 468,471 (5th Cir. 1986) (recognizing
that there may be "group-wide" determination of common issues in asbestos suits); In re
Fibreboard Corp., 893 F.2d 706,708 (5th Cir. 1990) (considering "a single consolidated trial
proceeding under Rule 42(a)" deciding state-of-the-art and punitive damages issues).

2. Other proper ty damage claims.
The second category of proper ty claims relates to Grace's MK-3 product. These

A.

are re la t ive ly mature claims that are small in number. To confirm that the universe of such claims
\

is thus circumscribed, Grace will ask the district Court to direct potential claimants to f i l e their
property damage claims by the same bar date established for Grace's attic insulation claims.

After the bar date has pa s s ed , d e f i n i t i o n and resolution; of the property damage
claims may proceed. Here too, there are s ign i f i can t threshold issues - for example, whether Grace
product s that have been installed in the structures at issue even need to be removed. In particular,
Grace maintains that a wet-sprayed, cementitious product such as MK-3 incorporated into
bu i ld ings does not pose an asbestos hazard. Throughout the years, tests have; demonstrated that
the potential for exposure to: asbestos r r o m M K - 3 ' - either during app l i ca t i on or af ter, in air
systems of bui ld ings -ismiriirnal:
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* In 1964» Boyle Engineering Laboratory conducted a test to see if air passing over
MK-3 would erode its surface. The test exposed an MK-3 surface to a 104.8
m.p.h. air stream for 87 hows. The test result showed no erosion.125

* in 1965, the Robert M. Hunt engineering company tested the bond strength of
MK-3 and found that MK-3 would crack internally b e f or e coming off an app l i ed
surface,

» In 1970, Bowser and Morner Tes t ing Laboratories conducted a wind tunnel test to,
again, determine if air passing over MK-3 would erode its surface and release
participates. The test detected no dusting that could be distinguished from ambient
incoming air.

* In 1970, Tabershaw-Cooper conducted an industrial hygienics test to measure
potential exposures during MK-3 applicat ion for pumping unit workers, tbosea p p l y i n g MK-3, workers in the general area of app l i ca t i on , and the general public.The test showed that exposures were below the then-recommended threshold levels
of 5 f i b e r s / m i l l i l i t e r of air, based on time-weighted averages over 8-hour work
days, 5 day s a week. In Hie general area of applicat ion, workers were typi ca l ly
exposed to .01 to .0002 of the recommended threshold level.

Consequently, Grace believes that proper ty damage claims arising from the use of such products
: . • V

"js

should be disallowed. Should the District Court conclude that summary judgment is unwarranted,
however, Grace will seek adjud i ca t i on of these claims on a consolidated basis through a bench

f
trial. The cases do not implicate the right to jury trial for bodi ly injury^claims.

3. Lit igat ion regarding bodily in jury claims.
The f inal category of claims involves alleged bodi ly injuries arising from exposure

to Grace's asbestos and vermiculite products. Here again, Grace will seek to ad jud i ca t e threshold
issues concerning the val idi ty of certain claims* The d i s p o s i t i o n of other claims will turn on
resolving the criteria for claiiri settlement.

«5 Boyle Engmeering Laboratory, "Report on Effect of High Velocity Air Upon the Surface of Mono-
Kote Material" (April, 30,1964).
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At the outset, Grace will ask the District Court to set a separate bar date for bodi ly
injury claims. See In re The Babcock <& Wilcox Co., 2000 W L 1 5 ! 1175, at *1 (EJD, La, Get 6,
2000) (bar date established for asbestos bodi ly injury claims); In re Dow Corning Corp.,, 142 F.3d
433,1998 WL 180594, at *1 (6 th Cir. 1998) (bar date established in mass tort case involving
claimants seeking recovery for injuries a l l e g e d l y caused by breast implants); Maressa v. AM.
Robbins Co, i 839 F.2d 220,221 (4* Cir.) (discussing bar date for personal injury tort claims),
cert. denied,*y& U . S . 826 (1988); In re Eagle Picher Indus, Inc., 137 B.R. 679,682 (Bankr. S.D.
Ohio 1992) (di s cus s ing bar date for asbestos bodi ly injury claims).

Whether through pre-confirmation l i t iga t i on or pos t-confirmation settlement,
»resolution of the bodi ly injury claims will require complet ion of a proof of claim form that*.

contains s u f f i c i e n t d e ta i l , including information relating to the nature of the injury asserted,
medical documentation to substantiate t b e ' c l a i m , history of claimant exposure, and product
i d en t i f i ca t i on . Such information can provide the fac tual predicates for motion practice, estimation
and p lan development. Consequently, Grace will ask the District Court to treat this category of
claims d i f f e r e n t l y than the property damage claims. A special claim form should be used and a
separate bar date should be set.

After the bar date has passed, the District Court may proceed to decide common
threshold issuesconcerning the validi ty of the bodi ly injury claims. Among the threshold issues
Grace may seek to l i t igate are: (1) the va l id i ty of claims by those who remain unimpaired;3" (2)

158 In order tpirecqv^i^la^ prove "proximate cause, injury andd a m a g e / ' Aixtuttah"v.Kn4S,Inc.,WF.3H 264,269 n.6 ( P C i r . 1994); Further ," subc l in i ca l in juryresul t ing from exposure to asbestos is in su f f i c i en t to constitute the actual loss or damage , . . required to
sustain a cause of action under generally app l i cab l e pr inc ip l e s of tort law.*1 Schweitzer v, Consolidated(continued...)
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the re l iabi l i ty of s c i ent i f i c evidence concerning whether Grace's vermiculite products can cause
disease at all; 1 2 7 (3) the absence of s u f f i c i e n t proo f concerning exposure to Grace products; and (4)
whether exposure is s u f f i c i e n t to constitute a substantial contributing fac tor to a claimant's alleged
disease.128 Final ly , as with all other categories of claims, Grace will ask that claims for punitive
damages be disallowed. Disallowance of punitive damages is standard practice in mass-tort

m (...continued)Rail Corp., 758 F,2d 936, 942 (3d Cir.), cert, denied, 474 U,S. 864 (1985). See also Georgine v.Amchem Prods., Inc., 157 F.RJX 246, 273 (ED. Pa. 1994) ("Based on the testimony of the [parties']
experts, the Court f i n d s that pleural changes alone will in the vast majori ty of the cases cause nosymptoms, no change in phys i o l ogy , and will not have any e f f e c t on the individual's H f e s p a n , " ) , vacated,
83 F.3d 610 (3d Cir. 1996), off'd, 521 US. 591 (1997).As the Supreme Court recently observed in ruling that unimpaired claims are not compensable
under the Federal Employers ' L i a b i l i t y Act, the substantive tort law of most states a f f o r d s no cause of
action for mere exposure to a toxin. Metro-North Commuter R. Co. v. Buckley, 521 U.S. 424, 425(1997). See also Amchem, 521 U.S. at 612 t f ! 5 . Indeed, the Court observed that "with only a fewexceptions, common-law courts have denied recovery to those [exposed to asbestos or other toxins]who . , . are disease and symptom free." Metro-North, 521 U.S. at 425. See also Simmons v. Pacor, Inc.,
674 A.2d 232, 238 (Pa. 1996) (denying recovery for pleural claims).

"' In a toxic tort case, p l a i n t i f f s TOU3t establish that (1) the d e f endan t rele'ased the substance into the
environment, (2) that the p l a i n t i f f s were exposed, (3) that the p l a i n t i f f s have injuries, and (4) that thesubstance released by the de f endant was the cause of those injuries. See In reTMI, 67 F.2d 11 03, 11 19
(3d Ck. 1995), cert, denied, 516 U.S, 1 154 (1996); Nines v. Consolidated Rail Corp., 926 F.2d 262, 275(3d Cir. 1 9 9 1 ) ; ! ^ ^ r » i ' ^ i ' . &oitldEl6C^orticst Inc., 85 F. Supp . 2d 456, 459 (M.D. Pa. 2000)
(observing that ^ j p j l ^ i h t i ^ ' ^ u r a f e t i of prc^ m a toxic tort case is well documented hi this Circuit").
The "expostge ê :̂̂  to a greaterextent u^ any^ else, î -̂ at th^ normal background level." In re TMI
liiig., 193 F.3<i 6ll 638 (jdt ̂ \99^cert.Jeftfetk 120 S. Ct 2238 (2000).

128 Plamt i f i s b e^ ^ilburdi^ o^ as fee source of their exposure. See,
«,£,. Thompson }^^^j^j^^^(^^^2& 581 ($* Cir. 1983) ( a f f i r m i n g summary
judgment m asbist^ ct^ using), cert, denied,
465 U.S. 1 102 |l|P)||p̂ |:|̂ ||̂  ( a f f i r m i n g directed
verdict for mariuiicmi^ir wher^ product caused theinjuries); In reFELA Asbestos Cases, 646 F. Supp. 610, 614 (W.D'. Va. 1985) (granting summaryjudgment based on lack of product i d e n t i f i c a t i o n where "there is no evidence that [plaintifi] was exposed
to any K i c o l e t [a sb e s t o s] products").
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bankruptcies because allowing punitive damages "would prevent the fa ir and equitable treatment"
of claims and "would frustrate the fair distribution of... assets." U9

Nor is the District Court confined to the forego ing issues or, for that matter, to the
traditional l i t igat ion procedures s p e l l e d out in Rule 56 of the Civil Rules and Rules 702 and 703
of the Federal Rules of Evidence. The Bankruptcy Rules also a f f o r d othear means of d e f in ing what
should and should not be paid. T h u s , for example, criteria for the settlement of claims can be
determined as part of l i t i ga t i on over a proposed p lan of reorganization. That is to say, Grace

- tcould incorporate proposed criteria for the s e t t l ement of claims. If claimants object to that feature
of the plan, the District Court could resolve that object ion and either approve or di sapprove such
provisions. • '*

E. Estimation of l i a b i l i t y and l i q u i d a t i o n through a po s t- conf irmat ion claims
resolution f a c i l i t y .

J«

A f t e r the Court has resolved threshold issues concerning the validity of the
asserted claims, procedures can be established for the estimation of any remaining claims, if such
an estimation is necessary: Estimation of personal injury tort claims for the purpose of
determining tfte f e a s i b i l i t y of a p lan of reorganization is a core proceeding within the jurisdict ion
of the bankruptcy court under 28 US.C. § 157(b){2)(B). See also 11 U . S . C , §§ 1129, 502(c);

Jl. 586,613 (Bankr. M.D. Fla. 1996); see also Matter of Johns-.
Manvitle '^^^jj^^^jjff^^^^^f. 1986) ("To a l j o w recovery of punitive damages..
would be to ri^ ;ithi£ ̂ e||et|6n :ldif Trust asset s-to the benefit of known victims at the expense of future
c l s d r n a n t 8 , ' ^ l p i^ 843 F.2d 636 (2d Cir.1988); InreAJ}. ^^^jjjj^L-S^, 5^2 ( E i D . V f i . 1 9 8 S ) ('"The presence of a 'wild card' in theform of punitive dM^^ls^bild constitute the death knell of any f e a s i b l e reorganization plan.").

Fvaiher, as the Third Circuit has recognized in the asbestos context, "[ijt is responsible public
policy to give priority to compensatory claims over exemplary punitive damages windfa l l s . " In re
Collins, 233 K$d 809, 812 (3d Cir. 2000),peti t ion for cert, filed (U.S. Mar. 1 ,2001) (No. 00-1376).

• 65



Matter ofPoole Funeral Chapel inc., 63 B.R. 527,533 (Bankr. NJD. Ala. 1986). Depending on a
variety of factors that may be considered at the appropriate time, District Court involvement in the
estimation process may also be appropriate.

1. Any estimation should be comple t ed before confirmation,,
Estimation for purposes of determining the f ea s i b i l i ty of a proposed plan of

reorganization under Chapter 11 may be necessary where the ad jud i ca t i on of thousands of
individual tort claims "would unduly delay the administration of Grace's reorganization. See 11

rU.S.C. § 5 0 2 ( c ) ( l ) ; see also In re Dow Corning Corp., No, 95-20512,1995 WL 495978* at *3
(Bankr. ED. MicK. Aug. 9 , 1 9 9 5 ) . ' Any estimation should be completed before Grace's plan can

»
be confirmed. See In re MacDonald, 128 B.R. 161,164 (Bankr. WJD. Tex. 1991) (observing that

• i.
estimation of unliquidated and contingent claims "is essential prior to the hearing on confirmation
of a plan, in order for the court to evaluate-the f e a s i b i l i t y of the plan without delaying the
confirmation process"). Only then can the District Court determine whether the plan is f ea s i b l e as
is required by the Code. -. •

2. Estimation sets a f i x e d outer limit on compensation'
•Within -the: ^^DJfcrqptcy system, the debtor is ensured of a "complete discharge" of

its debts so that it will nope Subj e c t to "lingering claims 'riding through' -the bankruptcy."
Matter of Baldv^n-Vni^ <S»^j 55 B.R. 885,898 (Sankr. S.D. Ohio 1985). Consistent with
these principle s , e s t in ia i fp sets a j & x e d outer limit on the amount to be provided for contingent
tort claims.130

 :
:

: . - ; • - ; ; 4 : : ; M N ; : : v : - . - • • : ; ;

130 See Matter of Baldwin-United Corp., 55 B.R. at 898 (estimation "conclusively sets the outer limits"
of a c l a i m a n t ' s right to recover); Note , TheManville Bankruptcy: Treating Mass Ton Claims in Chapter(continued.,.)
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A f ix ed outer limit on l iab i l i ty may be necessary in order to comply with the
requirements under the Code for determining the f e a s i b i l i t y of a p lan of reorganization. See 1.1
U.S.C. § 1129 ( i m p l i c i t l y cal l ing for a f i x e d estimation); Matter of Pizza of Hawaii, Inc., 761 F.2d
1 3 7 4 , 1 3 S 2 (9 th Cir. 1985) (holding that f e a s i b i l i t y f i n d i n g was clearly erroneous where there was
a fai lure to estimate contingent claim).

Accordingly, Grace's p lan of reorganization will set an outer limit on the amount
to be provided, for contingent tort claims, which can be evaluated to determine if it complies with
the requirements of Sect ion 1129 of the Code. See In re AM, Robins Co., 880 R2d 709, 720 n.13
(4<b Cir.) (describing the necessity of setting an outer limit on the debtor's l i ab i l i ty), cert, denied,
493 U.S. 959 (1989). At the time of p lan confirmation, Grace will ask the District Court to enter a

f : •permanent injunct ion channeling both (1) the current tort claims deemed allowable during the
Chapter 11 proceeding and (2) unassertedtclaims that may be brought in the future to a trust that
will compensate both type s of claims in sub s tan t ia l ly the same manner. See, e.g.,MacArtkur Co.
v. Johns-ManvUle Corp., 837 F.2d 89 (2"d Cir.), cert, denied, 488 U.S. 868 (1988); UNARCO

-. i f

Bloomington Factory Workers v. UNR Indus., \ 24 B JL 268 (N.D. IB. 1990); see oho In re A.H.
Robins, 880 F.2d 694 (4* Cir. 1989), cert, denied, 493 U,S. 959 (1989).

3. Estimation should proceed according to the best available s c i ent i f i c
evidence.

In estimating claims, courts may use "whatever method is best suited to the
particular co|it^encieis;at issue,"; B z f / n e r v , Borne Chem.Co., 691 F.2d 134,135 (3d Cir. 19S2);

1 3 0 (...continued) - , . , . ,11 Proceedings, 96HARV, JL REV. 1121,1129 n.45 ( 1 9 8 3 ) (absence of a f i x e d limit on l iab i l i ty would
render bankruptcy proceedings point l e s s).
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Matter of Baldwin-united Corp., 55 B.R. at 899; Matter of Federal Press Co., 116 B JR. 650, 653
(Bankr, NJD. Ind. 1989), Because estimation sets a f i x ed outer'limit oa available compensation,
however, estimation based on the best available sc ienti f ic evidence is critical. Accordingly, the
court should determine an accurate value to assign to any remaining categories of claims and
should base its valuation on accurate pro j e c t i on s of future claims. In this manner, the court will
provide for an adequate fund to compensate legi t imate claims.

•- C O N C L U S I O N
Resolution of the asbestos claims within the bankruptcy system is the only viable

*

alternative. M numerous j u d g e s and commentators have recognized, the tort system has fa i l ed to
address the current asbestos l i t igation crisis in a rational manner. Given that Congress has not£-
provided a l eg i s la t iv e solution, the bankruptcy system remains the only e f f e c t i v e means available
for rational ad jud i ca t i on of asbestos-related claims. Using procedures developed in prior mass-
tort bankruptcies, Grace's l i ab i l i ty for the asserted claims may be adjudicated and resolved in a
manner that is both rational and fair.
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